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BBenenue

AKTYaJIbHOCTh TeMbl HccJeqoBaHusl. Kareropusi «crpaBeIMBOCTb)
COMPOBOXK/IAET YEJIOBEYECTBO C CAMOr0 Hayajia €ro UCTOPHUH. 3a 3TO BpeMs ObLIO
MPEAIOKEHO OECUHUCIEHHOE MHOXECTBO BapHAHTOB €€ MOHUMAaHUs, OJHAKO HU
OJIMH U3 HUX HE CMOT MOJIYYUTh YHUBEPCAILHOTO MPU3HAHMS.

Kareropust  «cmpaBeIIMBOCTB» BCerma ObUITa H  OCTAeTCA  TECHO
MeperyieTeHHOW ¢ MOpAaJIbHOM, TOJUTUYECKOM M TpaBOBOM cdepaMu KU3HU
obmectBa. Tem He MeHee, B PABOBOI HAyKe BCE €I1Ie He PE/I0AKEHO O€CCITOPHOTO
BapUaHTa MOHUMAHMUS CIIPABEIJIMBOCTH, KOTOPHINA MO3BOJINII OBl MPUMEHSATH TAHHYIO
KaTEeroOpHUIo B IOpUIUYECKO npakTuke. [Ipu 3ToM B 00111€CTBE CYIIECTBYET U, BBUIY
OOI1IeCTBEHHO-TIOJIUTUYECKUX COOBITUM TMOCIHEIHUX JIET, CYLIECTBEHHO BO3pPOC
3aMpoc Ha CIPaBeUIMBOCTh TOCYJapcTBa, MpaBa, CYJACOHBIX PEUICHUNH M CaMHX
MPEACTABUTEINIEH OPTraHOB TOCYAAapPCTBEHHOM BIACTH. 3a4aCTy0 HMEHHO Ha MPEIMET
CIPABEAJIMBOCTH, a HE MPABOMEPHOCTH, 3aKOHHOCTH, OOOCHOBAaHHOCTH U T.I.,
PAIOBBIMU TPAK/IAHAMU HAIIETO TOCYAapCTBA OLICHUBAETCS MPABONPUMEHUTEIbHAS
nesATeNbHOCTh.  TakuM  00pa3oM,  HCCIEIOBAaHUE  CIPABEIJIMBOCTH B
[UBUJIMCTUYECKOM TIPOILIECCE aKTyadbHO B CWJIy Hadu4us OOBEKTUBHOU
OOIIECTBEHHOM MOTPEOHOCTU B HEH.

Hecmotpss Ha TO, 4TO COBpEMEHHOE LMBUIMCTHYECKOE MPOLECCYATBHOE
3aKOHOAATEIbCTBO, a TAKXKE MEKIYHApPOJHbIE aKThl COAEPXKAaT YIOMHHAHUS
CIIPAaBEUIMBOCTH PA3HOW CTENEHH JIETAIM3UPOBAHHOCTH, B OTEYECTBEHHOM
HAay4YHOM U MpO(ECCHOHATHLHOM COOOIIECTBE HET CIOXKHUBIIErOoCs TMOHUMAaHUs
CYIITHOCTH KaTE€rOpUH «CIPABEATUBOCThY, €€ MeCTa, (DYHKIIMI U TPEOOBAHMIA.

B  Hacrosimiee BpeMss HE  3aBEpIIEHBI  MOMBITKM  MO3UTHBHOIO
KOHCTPYUPOBAHUSI TEOPUU CIPABEIJIMBOCTH B LHUBUIMCTUYECKOM IPOLECCE U B
npase B 11es1oM. boJiee Toro, mpo1omKaeTcs MOMCK caMoil METOAO0JIOTHH €€ aHaIn3a
U MPAKTAYECKOro NMpUMEHEHHs. B 3ToMm mporecce akTMBHO Y4YacTBYIOT MHOTHE

YUEHBIE, a TAKKE POCCUNCKUE CYyJIbl PA3HOTO YPOBHSI.



HecMoTps Ha TO, 4TO B 00IMIETEOPETUUECKON U MPOIECCYaTbHON JOKTPHHE
BBIPA0OTaH KPyT BOIPOCOB, Pa3pelICeHHE KOTOPHIX HEOOXOAUMO ISl CO3JaHUS
«paboTaroniei» Ha MPAKTUKE TEOPUH CIPABEJIMBOCTH, BBHIIIOJIHEHHE 3TOM 3aa4u
elIe JaJIeKO OT 3aBEPUICHHUS.

OcymectBisiemble  KonctutyuuonusiMm CynoMm Pocculickoit deaepannu
1Iary 1o IpUaInYecKOMY KOHCTPYUPOBAHUIO CHPABEIJIMBOCTH MTOKA HE MIPUBEIHN K
CO3/IAHUI0 €JWHOW M TOHSATHOW KOHILIENUIHWH, €JUHOW METOHOJIOTUH, B CHIIY
MPUMEHSIEMOTO MM SKCTEHCHBHOTO METOJIa, B COOTBETCTBUU C KOTOPBIM BCE
OoJiblllee KOJIMYECTBO MPABOBBIX HJICH, MPUHIMIOB W HOPM MOJABOJSTCS TOJ
KaTeTOpUI0  «CIPaBEIJIMBOCTH»  0€3  NONBITKU  cPOpMyIupoBaTh €€
HEMPOTUBOPEUYUBYIO OOIIYIO YaCTh.

Kpome Toro, xkareropus «COpaBelJIUBOCTH» B HACTOAIIECE BpeMs
Ype3BbIYAHO BOCTpeOOBaHA MPAKTUYECKU BO BCEX OTPACIIEBBIX U TEOPETUUYECKUX
[IPAaBOBbIX HayKaX. PeryysipHO MOSBIAIOTCS NOCBSIIECHHBIE TAHHOM TEME CTaTbhH,
JOKJIaJbl, MOHOTpauu, a TaKXke IUCCEpTAIlMOHHBIC HcclienoBanus. Bce 3To
TOBOPHUT O CYIIECTBOBAHUU OOBEKTUBHOM MOTPEOHOCTH B JaJIbHEHIIIECH pa3paboTKe
TEOPETUYECKHM W TMPAKTUYECKH NPUMEHUMOW TEOPUU CIPABEIIMBOCTH B
UUBUJIMCTUYECKOM MPOLIECCE, YTO U OIPEHENIeT AaKTYaJlbHOCTh HACTOSIIErO
MCCIIEIOBAHUS.

Crenenr Hay4yHoO#l pa3pa0oTaHHOCTH TeMmbl. lcTropuueckn kareropus
«CIIPaBEUIMBOCTBY 3aTparMBajiach IPSAMO WM KOCBEHHO B TPYyJaX MHOTHX
uccienosareneii. Cpeau  JTOPEBONIOLMOHHBIX  YYEHBIX  CIPABEIJIMBOCTH
anamusupoBanack E.B. BacekoBckum, [1.I. Bunorpanossim, C.A. MypoMIEBBIM,
E.B. XBocToBBIM U Ap. B coBeTCKMM mepuoj CnpaBeIIMBOCTh CTaja MPEAMETOM
cnenuanbHbix uccnegoBanuii A.T. bounepa, JI.A. I'punbepra u A.W. HoBukosga,
I'.B. Mansuesa, E.M. Opaua, I'.M. Ilopryranosa, II.H. Cepreiiko, A.11. DkumoBa u
Ap.

Ha coBpemeHHOM 3Tamne cnpaBelIMBOCTh B MPaBE HCCIEAOBAIACh B PSJIE

AUCCCPTAINOHHBIX HCCHGHOBaHHﬁ, CpC€an KOTOPBIX CTOHUT OTACIBHO OTMCTHUTDH



pabotsl A.}O. Apakensin, [[.E. bornanosa, O.JI. BacunseBa, B.A. Baiinana, E.B.
Bogk, C.A. lBanoBa, M.B. [IpecusikoBa, A.A. ConosrseBoid, .B. UeuenbHUIIKOTO.

[IpuMeHUTETBHO K HUBUIMCTHYECKOMY MPOIECCYyaIbHOMY TIPaBy KaTeropus
CIIPaBEIJIMBOCTH aHAIM3UpoBajiack B pabotax C.D. Adanacrera, JI.C. Adanachena,
E.T. bap6akam3e, A.T. bounepa, W.b. I'mymxkosoii, T.A. Komaporoii, T.B.
Caxnosoii, T.U. Yananosa u jip.

HecMoTps Ha CymiecTBeHHBIM BKJIAJ YYCHBIX B HCCICAOBAHHE KATETOPHH
«CTIPaBEJITTUBOCThY, BCE €IIIe HEJb3sl TOBOPUTDH O 3aBEPIICHUH Pa3pabOTKU TEOPUH
CIIPaBEIJIMBOCTH B MPABE U IUBUJIMCTUYECKOM MPOIECCE.

Hesm wm 3amaum  JauccepTAalMOHHOTO  ucciaenoBaHus. lleabio
JIUCCEPTAIIMOHHOTO UCCJIEJOBAHUS SIBISIETCS pa3paboTKa OOIUX TMOJO0KEHUN
TEOPUU CIPABEIJIMBOCTH B IMBWIMCTHYECKOM IMPOIECCE, METONOJOTUH €€
UCCJICIOBAHUS U MPAKTUYECKOTO MPUMEHEHUS.

JIOCTHKEHHUIO TOCTABIICHHOM 1IEJIM CITY>KUT PEIICHHUE CICAYIONINX 3a1ay:

1)  ompeneiauTh NPHUPOAY, CYIIHOCTH M  COJEPKAHUE KaTErOPHH
«CTIPABEJITTUBOCTHY B IIUBUIIMCTUUYECKOM MPOIIECCE;

2)  YCTAaHOBHUTH 3HAYCHHE IICJICBBIX YCTAHOBOK W MPABOBBIX MPHUHIIUIIOB B
o0ecreueHnu CIpaBeJIMBOCTH IUBUIIMCTUYECKOTO MPOIIECCa;

3)  onpeacauTh BIUSHHE OTICIBHBIX MPUHIMIIOB HAa CIPaBEINBOCTD
ITUBUJIUCTUYECKOTO TPOIIECCa M KPUTEPUH TOMTyCTUMOCTH U3MEHEHHS UX JICHCTBUS;

4)  YCTaHOBUTb MECTO W 3HAYCHHE KATCTOPUHU «CIPABEIJIMBOCTH» B
npoI1iecce MpaBONPUMEHECHUS;

5)  pa3paboTaTh KPUTEPUHU CHPABEIIMBOCTU CYICOHOTO PEIICHUS;

6)  OICHWUTH CHPaBEUIMBOCTb psAa TOJOKEHUH IUBHIMCTHYCCKOTO
MPOIIECCYaTbHOTO 3aKOHOAATEIHLCTBA U AKTOB MTPABOIIPHUMEHEHUS.

OO0beKT U npeMeT IUCCEPTAIMOHHOTO UCCIIeOBAHUS.

Obvekmom  uccneoosauusi  SBISIETCS ~ COBOKYIMHOCTh  OTHOIIICHUM,
CKJIQJIBIBAIOIITUXCST MEXY CYJOM U yYacTHUKAMU Ipollecca Mpu pacCMOTPEHUHU U
pasperieHu e B TOPSAJIKE IMMBIIMCTHYECKOTO CYIOTPOU3BOJICTBA, WMEIOIINE

OCIbI0 AOOCTHIKCHHUE CHPABCIJIIMBOCTH HIUBHUIMCTHYCCKOTO IIpomecca U €ro
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pesynbrata. B npeomem  ucciedosanus  BXOOAT HOPMBI  POCCUHCKOTO
3aKOHOJIATEIhCTBA B chepe TPakIaHCKOro, apOUTPAKHOTO U aIMUHUCTPATHBHOTO
CYJIOIIPOM3BOJICTBA, WHBIX HOPMATUBHBIX IPABOBBIX aKTOB, CyAeOHAasl MpaKTHKa
BBICIIIUX POCCHMCKHX CYyJOB, a Takxke oOIlleTeopeTnyeckas U CHEHUaIbHO-
MpolecCyalbHasl JUTEPATypa, MPEUMYLIECTBEHHO CBSI3aHHBIE C OTPAXKEHUEM B
MTO3UTUBHOM IIPaBE KaTETOPHUH «CIIPABENIUBOCTDY.

MeTo0/IOrHYEeCKYI0 OCHOBY HCCJIeI0BAaHUSI 00pa3yloT oOOIIeHayYHBIC
METO/Ibl (IMaJICKTUYECKUA, aHAIN3, CHHTE3, 0000IIeHHEe, aHATIOTUs U JIp.) U YaCTHO-
HAay4HbIE (CpaBHUTEILHO-TIPABOBOM, HMCTOPUKO-TIPABOBOM, dbopmanbHO-
IOPUIUYECKUN).

Teopernueckyrd 0OCHOBY MCCJIEIOBAHMS COCTABIISIIOT TPYAbl POCCHUMCKUX
yuenbix: B.B. Aprynosa, C.®. AdanacwseBa, B.M. bapanosa, A.T. bounepa, E.A.
bopucosoii, E.B. BacskoBckoro, B.A. Baiinana, A.®. Boponosa, H.H. Borienko,
A 4. BeimmuHckoro, P.E. I'ykacsna, M.A. I'ypBuua, I'.O. Kununa, B.M. XKyiikosa,
B.H. XKykoma, C.K. 3araitnoBor, M.P. 3arupymnuna, H.b. 3eigepa, K.H.
Komuccapona, C.B. KypsineBa, E.B. Kyapsisueoit, O.3. Jleiicta, E.A. JIykameBoi,
I''B. Mansuesa, K.M. Mansimea, M.H. Mapuenko, B.B. Monuanosa, C.A.
MypomiieBa, E.A. HedenseBa, I'.JI. Ocoxunoit, A.C. Iluronkuna, M.B.
IIpecnsikoBa, B.K. Ilyunnckoro, I1.H. Cepreiiko, T.B. CaxnoBoii, J[.A. TymaHnosa,
JLA. Yymokuna, H.A. Yeumnon, A.®. UYepnanuesa, B.M. Illepctioka, B.H.
[llermoBa, A.U. Dxumona, T.M. f610ukoBa, B.B. fIpkoBa u ap.

JMnupuyeckas 0a3a HCCAeI0BAHMSI BKIIOYACT B CeO0sl PYKOBOMASIIYIO
cyneOnyro mpaktuky BepxoBHoro Cyna  Poccuiickoit  ®Depeparuu U
Konctutynnonnoro Cyzna Poccuiickoit @enepanuu.

HopmatuBHyrw 0a3y wucciaenoBaHust  coctaBisaroT  KoHctutyius
Poccuiickoit ~ deneparuu,  AeHCTByIOIEE  3aKOHOMATENHLCTBO B cdepe
TPaKIAHCKOTO, apOUTPAKHOTO U IMUHUCTPATUBHOTO CYIOTIPOU3BOJICTBA, & TAKKE
WHBIE POCCUICKIE HOPMATUBHBIE ITPABOBHIC AKTHI.

Hay4ynasi HOBU3HA HCCJIE€JOBAHMS 3aKJIIOYAECTCS B TOM, YTO B HACTOSIIEM

uccienoBanu  chopMyJIMpOBaHa AaBTOPCKAs KOHIICMIUS CIPaBEIJIMBOCTH B
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LIMBUJIMCTUYECKOM MPOLECCE, a TAKKE NPEIJIOKEH aBTOPCKUI METOI0JIOTMYECKUI
NOJAXO0J K aHAJIU3Y U MPAKTUYECKOMY NPUMEHEHHUIO KaTErOPUHU «CIPABEIJIMBOCTDY
B IMBWIMCTUYECKOM TIpoliecce, B paMKax KOTOPOTO  CHpPaBEMJIMBOCTb
paccMaTpHUBaEeTCsl 4epe3 MPU3MYy HM3BECTHBIX OTEUECTBEHHON HayKe KaTeropui u
MOHATUH, TAKMX KaK MPABOCO3HAHUE, 1I€JIEBbIE YCTAHOBKU U MPABOBBIC MPUHIIUIIBI
UBUIIMCTUYECKOTO MpoIiecca, 3aKOHHOCTh U 000CHOBAHHOCTH CYyIEOHOTO pelleHuH,
YTO TMO3BOJIIET OLEHUTh HAa NpPEeIMET  CIPAaBEIJIMBOCTH KAaK  HOPMBI
UBUJIMCTUYECKOTO MPOIECCYAbHOTO MPaBa, TaK U caM [UBUIMCTUYECKUI MTpoliece
U €r0 pe3yJibTar.

COBOKYITHOCTh BBIHOCMMBIX Ha 3alllUTy MOJOXEHU BHOCUT BKJIaJ B
pa3BUTHE HAYKH LUBUIMCTUYECKOIO MPOLECCYATBHOIO IpaBa, MOCKOJIBKY B HHX
bopmynupyeTcs ompeleeHUEe CHpPaBEeIJIMBOCTH B IMBUIUMCTUYECKOM MPOLECCE,
PacKpBIBAaETCsl CBSI3b KATETOPHUU «CIIPABEJIMBOCTBY» C OCHOBHBIMH KaTErOpUSMHU
LIUBHJIMCTUYECKOTO  INPOLECCYAIbHOIO  MpaBa,  ONPENEIIOTCA  KPUTEpUHU
CIPABEAJIMBOCTU CYJEOHOT0 pEIIeHMs], MOCTYJIUPYETCS POJb CIPABEIJIUBOCTH B
pa3pelIeHuy BO3HUKAIOIIMX B IIPOLECCE PACCMOTPEHUs TIPAKIAHCKHUX JEIl
BonpocoB. ChenaHHble B HMCCIECJOBAHUU BBIBOJIbI OCHOBBIBAIOTCS HA aHAIU3€ U
00001IeHN HAYYHOUW JIUTEpaTyphl, CyJeOHOM MPAKTHKKA W 3aKOHOJATEIhCTBA, U
3aTparuBalOT TEOPETUYECKHE U IPAKTUYECKUE BOINPOCHl LUBUIMCTUYECKOTO
npoiiecca.

HaydyHast HOBHM3Ha TPOBEIECHHOIO HCCIEAOBAHMS  HEMOCPEIACTBEHHO
MPOSIBIISIETCS] B OCHOBHBIX M0JI07KE€HUSAX, BBIHOCMMBIX HA 3ALLMUTY:

1. Kareropusi «cnpaBennuBocTh» B cepe mpaBa MOXKET ObITh MOHSTA
yepe3 aHaiu3 OOIIENpaBOBOM  KaTeropuM  «ImpaBoco3HaHue». B cdepe
LIMBWJIMCTUYECKOTO Tpolecca OOUIECTBEHHAs CIIPAaBEAJIMBOCTh MPEICTABISIET OO0
COBOKYITHOCTh AKTHBHO WJIM TIIAaCCHUBHO TOJJEP)KUBAEMbIX OOJBIIEH YacTbiO
oOuiecTBa  MPEACTABICHUN  WIEHOB JOMUHHUPYIOUIMX  COIHMAIbHBIX TPy
(MMIIepaTUBHBIX MPEJCTABIICHHI) O JOJIKHON CUCTEME U MOPSAIKE CYAeOHOM 3alUThI
TPAKIAHCKUX (B IIMPOKOM CMBICIIE) MPaB U 3aKOHHBIX MHTEPECOB, OXPAHSIEMBIX

JAHHOU IIPaBOBOU CUCTEMOM.



Otpaxxascb B HOpMax MaTEpPHAIBHOIO M MPOLECCYAIbHOIO IpaBa,
MMIIEPATUBHBIE IIPEACTABICHUS O TOJHKHOM KOHKPETU3UPYIOTCS IIPUMEHUTEIBHO K
00CTOSTENHCTBAM KAk JA0T0 KOHKPETHOTO IPak/IaHCKOTO (B IIMPOKOM CMBICIIE) JieTia
IIOCPEACTBOM MHIMBUAYAJIBHOTO MPABOCO3HAHHUS CYIEH.

2. B UMBWIMCTHYECKOM MpOLECCYaJbHOM IIpaB€ HMMIIEPAaTUBHbBIC
NPEICTaBICHUS O JOKHOM, COCTAaBISIIOIIME OOIIECTBEHHYIO CIIPaBEIJIMBOCTD,
BBIPAYKEHBI B €r0 LIEJIEBBIX YCTAHOBKAX U IPABOBBIX ITPpUHLMMNAX. [[eneBbIe ycTaHOBKH
ONPENEIIAIOT HA3HAYCHHUE UBUJIMCTUYECKOTO MTPOIIECCA, a TPABOBBIEC IPUHIUIIBI — TO,
KaKUM OH JOJDKEH OBITh 1 JOCTHXKEHHMS JTHX LEJEBbIX YCTAHOBOK.
COOTBETCTBEHHO, IUBHINCTHYECKOE IPOLECCYaJbHOE 3aKOHOJATEILCTBO U CaM
UBUIMCTUYECKUIN MPOLECC, OTBEYAIOLIUE COOCTBEHHBIM IIEJIEBBIM YCTAaHOBKAM U
MIPABOBBIM MPHUHIIUIIAM, MOTYT MPE3IOMUPOBATHCS CIIPABENINBBIMHU.

3. IleneBble  YyCTAHOBKM  LIMBUIMCTUYECKOIO IpOLECCa  SBIIOTCSA
CUCTEMOM, KaXKIbIA DJJEMEHT KOTOPOW CIYXUT CPEACTBOM  JIOCTHXKECHUS
BBILLIECTOSAIEH LEJIEBOM YCTAaHOBKM M B KOHEYHOM CUYET€ OCHOBHOW LIENH
IUBWIMCTUYECKOIO  CYIOIPOM3BOJACTBA — 3alUTBl  MAaTEPUAIBHO-IIPABOBBIX
IABWIMCTUYECKUX NPAB U 3aKOHHBIX MHTEPECOB, KOTOPBIE OXPAHSAIOTCS JAHHOU
IIPaBOBOM CUCTEMOM.

OcHOBHass 1e1b LUBHINCTUYECKOIO CYJIONPOU3BOJICTBA COOTBETCTBYET
Konctutynuun Poccuiickoit @epepauiud U MOXET CUHMTAThCs O€3yCIOBHO
cipaBeyIMBOU. bmkaiiimme tenu (3amayu) pasTudHBIX CYIEOHBIX MPOIEAYD
(cramuii, BUJOB CYAOINPOM3BOJACTBA, IMPOLECCYANbHBIX WHCTUTYTOB) SBISIOTCS
CIIPaBEIJIMBBIMH ITOCTOJIBKY, ITOCKOJIBKY OHM COOTBETCTBYKOT OCHOBHOM LEIHU
LIUBWIMCTUYECKOIO CYyAOIIPOU3BOCTBA.

4, CnpaBeyIMBOCTh HE SBISIETCA NPUHLMUIIOM LUBUJIMCTAYECKOTO
mporuecca, a IpeacTaBisieT cOOONW HCTOYHUK HJICOJIOTUYECKOTO COJEp)KaHUs BCEX
IIPUHLMIOB  [MBUJIMCTUYECKOTO Ipolecca M €ro  LENeBbIX  YCTAHOBOK.
WNneonornueckyro 4acTh Ji00Oro MNPUHIMIA IUBUIMCTUYECKOTO Mpolecca

COCTABJIACT COOTBCTCTBYIOIICC UMIICPATUBHOC IIPCACTABJICHHUC O JOJDKHOM ITOPAIKC



3aIIMTBl NPAaB M 3aKOHHBIX HHTEPECOB, OXPAHSAEMBIX POCCUMCKOM NPaBOBOMU
CUCTEMOH.

S. W3menenune peiictBus J1I0O0OT0  NPUHLUIA  LUBUIUCTHUECKOIO
mpolecca MOTeHIIMATFHO MOKET BECTH K CHIDKEHHUIO TapaHTHl peajbHON CyqeOHOM
3amuThl. OOIKN NOPSAJOK MCKOBOTO IPOU3BOJICTBA COJIEPKUT HamOOJee MOIHBIN
HaOOp rapaHTUil JOCTH)KEHUS OCHOBHOWM LENM LMBUIMCTHYECKOIO Mpoliecca, a
3HAYUT U CIPABEIJIMBOCTH PACCMOTPEHMS M paspelieHus nena. JlroObie cyneOHbIe
OPOLEAYpPbl, B KOTOPBIX T€ WJIM HWHBIE INPUHLHUIBI IUBHIMCTUYECKOTO Ipolecca
JCHCTBYIOT HE B MOJHOW Mepe, OyIyT CIIpaBeITUBBIMU TOJIBKO, €CIIH:

- Osvkaiias uenb cyaeOHON MpoLEeaypshl SBISIETCS COPAaBEAJIUBOM, TO
€CTh HAIPaBJICHA B KOHEUHOM CUETE Ha 3aIIUTY COOTBETCTBYIOLIUX IIPAB U 3aKOHHBIX
UHTEPECOB;

- NOPSJIOK  CyA€OHOM TpOLEaypbl COOTBETCTBYET TEM NPHUHIMIIAM
LIMBWJIMCTUYECKOTO MpoIlecca, AEMCTBUE KOTOPBIX HEOOXOIUMO JUIsl JOCTUKEHUS €€
OmbKamIeH 1eiu;

- 3aKOHOM IPEAYCMOTPEHa BO3MOYKHOCTh MEPEX0/a IO HHHUIMATUBE
CTOPOH K oOOmEeMy TMOpSAKY MCKOBOTO MPOU3BOJACTBA (I MPUKAZHOTO H
YIPOIIEHHOTO MPOU3BOJICTBA).

6. Konkperuszanusi  OOBbEKTMBHOIO  MpaBa MpH  PacCMOTPEHUH
IPAKJAHCKHUX (B IIMPOKOM CMBICIIE) JIe]I BCETJa NPEAIonaracT pa3peieHue CyiomM
CJIEYIOIIMX MPAaBOBBIX BOMPOCOB: BHIOOP MPUMEHUMBIX MPABOBBIX HOPM U BapuaHTa
MX TOJIKOBAHUS; YCTAHOBJIEHWE MpEIMEeTa J0KAa3bIBaHUS; OLICHKY MPEACTABICHHBIX
JOKA3aTeJIbCTB; YCTAHOBJIEHUE IIOCIEACTBUNA IPUMEHEHUS IPaBOBOMl HOPMBI B
M30paHHOM TOJIKOBAHUM K YCTAHOBJIEHHBIM OOCTOSITENIbCTBAM JIEJIa.

OcHoBaHuEM CyAE€OHBIX OLICHOK M BbIOOpAa BapHaHTOB pPa3peLICHUs TAKUX
MIPABOBBIX BOIPOCOB SIBJSIETCS OOLIECTBEHHAs] CIPABEIMBOCTh, BOCIPUHSTAS
OCPEICTBOM UHANBUIYAIBHOTO MTpaBOCO3HaHus cynbu. CyJl IPU3BaH CTPEMUTHCA K
BbIOOPY TAaKOTO BapyaHTa pa3peleHus Kak10r0 BOZHUKAIOIIETO IIPaBOBOIO BOIIPOCa,
KOTOpbIi B KOHEYHOM CYETE€ TMpPUBEIET K JOCTH)KEHHIO OCHOBHOW LEIU

ONUBUIIMCTHYCCKOI'O CyaAOITPOU3BOACTBA.



7.  ChpaBeIIMBOCTb MOET pacCMaTpuBaTbCid KaK XapaKTepUCTUKA
CyJ1Ie0OHOTO pelIeHus, HO HE CaMOCTOSITENIbHOE TpeOoBaHue K HEMY. B 3aBucumocTH
OT CyOBbEKTa M KpPUTEpUs OLIEHKHU CJIEAYyeT pa3iuyaTh BHYTPEHHIOIO W BHEIIHIOIO
CIPaBEUIMBOCTh CyJIeOHOrO pemieHus. B mepBom ciyuae cyneOHOE pelieHHe
OIICHUBAETCS CYJOM Ha MPEIMET COOTBETCTBUSI UMIIEPATUBHBIM MPEICTABICHUSM O
JIOJKHOM, OTPayKEHHBIM B TIO3UTHUBHOM IIPABE, & BO BTOPOM — UHBIMU YYAaCTHUKAMHU
mpolecca U MPEICTaBUTENIIMHU OOIIECTBEHHOCTH HA MPEAMET €ro COOTBETCTBUS
CyOBEKTHBHO MOHATON OOLIECTBEHHOMN CIPABEAJIUBOCTH.
HeoOXxoaumpIM M JTOCTATOYHBIM YCIOBHEM BHYTPEHHEH CIPaBEIIUBOCTH
CylleOHOTO pEIICHUs] SIBIIAETCS €ro COOTBETCTBUE TEJICOJOTMYECKH IOHSATHIM
TpeOOBaHUSIM 3aKOHHOCTM M  OOOCHOBAaHHOCTH. 3aKOHHOCTb IpEAINOjaraet
HaIPaBJIEHHOCTb CYJI€OHOr0 PEIICHUS U JIFOOBIX MPEAIIECTBYIOIINX €0 BBIHECEHHUIO
NEUCTBUM Cyla Ha  JOCTH)KEHME  OCHOBHOM  LEIM  LUBUIMCTHYECKOTO
CYIOIIPOU3BOJCTBA — IIPEJOCTABICHUE PEAIbHON 3alUThl IIpaBaM U HHTEpEcaM,
OXpaHs€MbIM MPABOBOW CHUCTEMOH, MPU OTKa3ze OT (popMaiu3Ma U C Y4ETOM BCEX
0COOEHHOCTEN KOHKpeTHOro nena. OO0CHOBAaHHOCTh MPEIIOJIAraeT yCTaHOBJICHHE
JNEHUCTBUTEIBHBIX 00CTOATEIBCTB JeA.
Pazpemas neno, cya TOMKEH CTPEMUTHCS HE TOJIBKO K BHYTPEHHEW, HO U K
BHEIIHEH CIIpaBeAJIMBOCTH Cy1€0HOTO PEIICHUS.

Teopernyeckasi M NIpaKTHYeCKasi 3HAYUMOCTb UCCJIEAOBAHMSA.

Teopemuueckas 3Ha4uMOCMb UCCIEIOBAHUA COCTOUT B TOM, YTO CHCIIAHHBIC
B HEM BBIBOJABl M MNPEMIOKEHHBIE ITOAXOAbl MOTYT CTaTb OCHOBOW iAo
MOCJEAYIOMIETO PA3BUTHUS TEOPUU CHPABEIIMBOCTU B NPABE U LUBWINCTHYECKOM
Iporecce.

lIpakxmuyeckas 3HaUUMOCMb WUCCIIEIOBAHUS 3AKIIFOYAETCS B BO3MOXHOCTH
WCIIOJIb30BaHUs €r0 Pe3yJbTaTOB B 3aKOHOTBOPYECKOW M NPABONPUMEHUTEIBHON
NEATENIbBHOCTH, B PpPAMKax MPENOJaBaHUs NPAaBOBBIX JUCLUIUIAH, BKIJIIOYasd
«I'paxganckuii mporecc», «ApOUTpakHBIM Tporecc», «AIMUHUCTPATUBHOE
CYIONPOMU3BOJCTBO», a TakKe TMpU TMOATOTOBKE YUYEOHMKOB U  y4yeOHO-

METOONYCCKHUX IIOCOOUH 10 JaHHBIM JUCIHUIIJIMHAM.
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CreneHb J0CTOBEPHOCTH M anpodanus pe3yJIbTAaTOB HCCJIeI0BAHMS.

Hacrosimiee wuccrnenoBaHue MOATOTOBIEHO M OOCYXKIEHO Ha Kadeape
IPaXKIAHCKOTO mporecca  HOPUAUYECKOTO bakynpTeTa  MOCKOBCKOTO
rocyJ1lapcTBeHHOTO yHUBepcutera umeHu M.B. JlIoMmonocoBa. OCHOBHBIE BBIBOJIbI U
MOJIOKEHHSI ~ HMCCIIEIOBAHUS  OTPAXEHbl B  YETBIPEX HAYYHBIX  CTaThiX,
OIMyOJIMKOBAHHBIX B PEUEH3UPYEMBIX HW3JAAHUSIX, W JOKJIaJax Ha Hay4dHO-
MPAaKTHUECKUX KOH(epeHIusax: MexnyHapOoaHbIN Hay4YHbIN IOpUIUIEeCKUil hopym
NMaMATH  3aCIIY’)KEHHOro Jesrens Hayku Poccuiickon @enepanuu  1.10.H.,
npodeccopa B.K. [TyunnCckoro «CpaBHUTEIHHO-TIPABOBbHIC ACIICKTHI
MIPaBOOTHOIIEHUI TpakIaHCKOro o0opoTa B coBpeMeHHOM mupe» (13 oktsa0ps
2023 roma), MexayHapoaHBIH HAy4HBIA IOpUIUYECKUNA (DOopyM mamsiTu
3aCITy’>KEHHOTo Jiesarens Hayku Poccuiickoit ®enepanuu A.10.H. npodeccopa B. K.
[TyunHckoro « CpaBHUTEIBbHO-TTPABOBBIEC ACIIEKTHI IPABOOTHOILLIEHHUH IPAKIaHCKOTO
obopota B coBpemeHHOM Mupe» (18 oktsaops 2024 roga), XXXI MexayHapoaHas
Hay4Has KOH(epeHUUs CTYIEHTOB, aCIIUPAHTOB U MOJIOABIX YUEHBIX «JIOMOHOCOBY.
Cexnus «FOpucnpynennms» (15-18 anpenst 2024 rona), Esxkeroansiii acnupanTCKuit
opuauiueckuid  Gopym ['ocyZnapCTBEHHOTO  aKaJIeMHUYECKOTO  YHHUBEPCHUTETA
rymanutapubix Hayk (CAYTH) «Tpancopmanvs COBpeMEHHOro TIpaBa:
TEHJICHIIUM, OpPHUEHTUpPbI, pemeHus» (25 wuroHa 2024 roma), IX HayuHO-
MPaKTUYECKON KOH(EPEHIMN MaruCTPAHTOB U JOKTOPAHTOB «3aKOHOIATEIbCTBO U
paBOCYyJME: B3aUMOJICHCTBUE 3aKOHA M CYJACOHOW NPaKTHKW», MOCBSIICHHON
namsti H.A. [llaitkenoBa (Actana, 12 anpens 2025 rona).

Crpykrypa pa0orbl. /[luccepTaliMOHHOE MCCIEAOBAHUE COCTOUT W3
BBEJICHMS, TpEeX TIJaB, BKIIOUYAIONIMX JECATh maparpadoB, B3akiIlOYEHUs U

oubmorpaduuecKoro Crucka.
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I'naBa 1. TeopeTruyeckue acneKThbl CIPABEAJIUBOCTH B PaBe U

HNUBUJIUCTHYIECCKOM IpoHecce

§1. CnpaBeaiMBOCTb B IpaBe M HUBWJIMCTHYECKOM Ipolecce: o0mme

3aMCYaHHuA

N3yuyeHue KaTeropuu «CIpaBeIMBOCTH» MOXHO CpPaBHHTh C H3yYEHHUEM
caMoro npasa Kak sBieHus. McciaenoBarens HEM30€KHO CTATKUBAETCS C OTPOMHBIM
MacCHBOM HAaKOIUIEHHOTO BEKaMH MPAKTUYECKOTO M TEOPETUYECKOIO OIIbITa,
Pa3IMUHBIMU  TEOPHUSIMHU, OMPEACICHUSMU, JTUCKYCCUSIMU, MHOTO3HAYHBIMU
TepMUHAMU. MaciTabHOCTh UCCIIEI0BATENHCKOTO OISt 00BICHUMA HE TOJIBKO TEM,
YTO KaTE€ropus «CHPaBEIIMBOCTHY», BEPOSTHO, MOSIBUIACH BMECTE C YEJIOBEYECKUM
OOIIIECTBOM W BCErjJa BbI3bIBaJla K ceO€ MOBBIIIEHHBI MHTEPEC, HO U TEM, UTO
aHaJau3 CIPaBEIJIMBOCTH HE MOYKET OTPAaHUYMBATHCA HM3YYEHUEM MaMSITHUKOB
IPOLLJIOTr0, MOCKOJIBKY AaHHAs TEMa A0 CHUX MOpP BBI3BIBAET B HAYKE 0KECTOUCHHbBIE
cropsl. [loxkanyii, Tema crnpaBeJIMBOCTH BE€YHA M Heucuepnaema. Ho 3HauuT num
3TO, YTO €€ U3YUEHUE MPAKTUUECKU OECCMBICIEHHO?

Macmtab n36paHHo TeMbl MpeonpeaesieT HE0OOX0IUMOCTh €€ Pa3yMHOTO
orpanudenus. J{ns mesneidt HacTosiield padoOThl CHPABEIJIMBOCTH MPEACTABISET
WHTEpEC, KaK KaTEeropusl npakmuyeckas, NpUMEHUMasi B peaibHOW 0OLIECTBEHHON
KU3HU. JTO MPEABAPUTEIHLHOE 3aMeUaHue UMeeT OO0JbIIOEe 3HaYCHHUE, MMOCKOJIbKY
cdepa npasa nogpazymMeBaeT UMEHHO MPAKTUYECKYI0 OPUEHTUPOBAHHOCTD JIFOOBIX
(3a HEKOTOPHIM HCKJIFOYEHHUEM) TEOPETUYECKUX HCCIIeIOBaHUN, YTO OCOOEHHO
aKTyaJbHO JIJIs MPAaBONPHUMEHUTEIBHBIX OTPACIEH, TAKUX KaK LHUBUJIMCTUYECKOE
IpoLEecCyaabHOE MPaBot.

CropaBeIMBOCTh SIBIISIETCSL MPEIMETOM aHajiu3a MHOTMX HayK M HHBIX

OTpaciiell 4eJIoOBEUEeCKOro 3HaHWs. [IOBBIIEHHOE BHHMAHHWE TAHHOW KaTErOpHUU

1 Jlns uenell HAcTOSIIErO MCCIENOBAHMS B TOHATHE HMBUIMCTHYECKOE MPOIECCYATBHOE MPABO BKIKOYAKTCS
TPaXAAHCKOE M apOMTpa)KHOE IPOLECCYabHOE MPAaBO W aJIMHHUCTPATHBHOE CYJIONPOU3BOJCTBO, OHAKO B HayKe
Npe/CTaBICHbl M WHble MHeHUs. CM. MmoApoOHBIH aHanm3 jaaHHOro Bompoca: 3acudyinun M.P. HOpuandeckas
OTBETCTBEHHOCTb B IMBHJIMCTHUECKOM IIpOIiecce: TeopeTHIecKue rmpobiemsl. Juc. ... a1-pa topua. Hayk. Kasans, 2022.
C. 64-79.
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YAENSAETCS B DKOHOMHKE?, MOJUTOJIOTHHS, COLMOJIOTUM®, HCTOPMH® M B JPYTHX

Haykax. He MeHee BaXHO, ¥ TO, UTO B TIOJUTUYECKOM KU3HU OOIIECTBA KATETOPHUS
«CTIPaBEJUIMBOCTh» HEpPEIKOo (a BepHEe MpsSMO MJIM KOCBEHHO IIOYTH BCET/a)
3aHMMAET IEHTPATLHOE MECTO, KOT/Ia BO3HUKAET MOTPEOHOCTh B OOBSICHEHHUH TEX
WJIM UHBIX COIMAJIBHBIX SABJICHUM, MOJTUTUUYECKUX U IMUHUCTPATUBHBIX PEIICHUN U
T.1.

[ToruMaHre KaTeroOpuu «CHPABEMIMBOCTE» B HEIOPUAMYECKHX chepax
YEeJI0BEUECKOU JEATEIbHOCTH UMEET HETMOCPEICTBEHHOE BIUSIHUE HA OCMBICIICHHUE U
HAIOJIHEHUE COJICPKAHUS KaTETOPUU «CIIPABEIIMBOCTBY B IpaBe. [Ipaso — Hayka
noaumu4ecKkas, i mo03TOMY HE MOXKET CYIIECTBOBATh B «CMBICIIOBOM ITYCTBIHEY», HE
HCIBITHIBAS BIMSHUS MHBIX SIBJICHUM COIMATIbHOM JE€HCTBUTEIHLHOCTH.

[IpaBo, BHE BCSIKHUX COMHEHUM, SIBJSICTCS OJJTHOM M3 BEAYIINX OOIIECTBEHHBIX
HAyK B BONPOCE TEOPETHUYECKOTO OCMBICICHUS KAaTETOPUM «CIPABEIIUBOCTD.
OcraBiisis 3a CKOOKaMH O0€CUHCIICHHBIC MCTOPUYECKUE TIOTIBITKHA U3YYCHUS JaHHOU
KaTerOpud B KOHTEKCTE TOCyAapcTBa, OOIIecTBa M IpaBa, B OJHOW TOJIBKO
POCCUICKON COBPEMEHHOM ITPABOBOM HAyKE MPEJCTABICHO HEMAJIO0 CEPbE3HBIX
UCCIIEIOBAHUM HA ATy TEMY, IPUUYEM B CaMbIX PA3IUYHBIX 00JIACTSIX IOPUIUUECKOTO

3HaHH.

2 Cm. wHanp.: Baxmuna M.A. VIHCTMTYLHOHAJbHO-?)KOHOMUYECKHE OCHOBAHMS OOECIEUEHHs COLUAILHOM
CIIPABEJIMBOCTH B COBPEMEHHOW PBIHOYHOM cucteme. Juc. ...n-pa skoH. Hayk. Poctos-nHa-Ilony, 2013. 370 c.;
Jloeunosa E.B. ConanpHasi CipaBeUIMBOCTh B YCIOBUSX PHIHOYHON SKOHOMHUKH: BOIIP. METOAOJOrHH. [Juc. ... KaH..
9KOH. HayK. Bonrorpan, 1997. 149 c.

3 Cwm. nanp.: Kanapw I'FO. CupaBeJIMBOCTh KaK MOPaJIbHO-NOJUTHYECKAS KaTteropus. JlucC. ... KaH/. MOJIUT. HayK.
M., 2005. 177 c.; Ilywnanos C.C. ConnanbHas CIpaBeIIHNBOCTh: TEOPETHIECKOE KOHCTPYHPOBAHUE, POCCUIICKAS
MOJIMTHYECKasl mpakTuka. Jluc. ... Kaua. monut. Hayk. Boarorpax, 2015. 177 c.

4 Cwm. Hanp.: Apeynosa B.H. CouyainbHas CIPaBeiIMBOCTh: COLMOJNIOTHYECKMH aHanmu3. JIuc. ... I-pa COLMOJ. Hayk:
22.00.01. Cankt-Ilerepoypr, 2005. 372 c.; 3akypaesa JI.b. B3auMoCBS3b COLMAIBHOW CIPABEIMBOCTH U
JIMCKpUMHUHALMK B coBpeMeHHOM Poccun. Jluc. ...kana. couunoit. Hayk. Hanbuuk, 2013. 147 c.

% Cwm. manp.: Bedenuna H.A. CoBpeEMEHHBIH TTONMTUYECKUI TMOEPATM3M M TTPOGIIEMA COIMATLHOM CIIPaBe/JIMBOCTH.
Huc. ... kaua. uct. Hayk. M., 2003. 159 c.
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CrpaBeJIMBOCTh aKTHUBHO H3ydalach W H3ydaeTcss oOuiell Tteopued u
MCTOpPUEN TOCYlapcTBa W NpaBa’, KOHCTUTYLHMOHHBIM IIPABOM’, OTPACIEBBIMU
MaTEepUaIbHO-IIPABOBBIMU M IMPOILIECCYalbHO-IIPABOBBIMU HAayKaMM, BKIJIIOYasd,
HAYKM LUBUIMCTUYECKOTO HMKIA® M IMMBHIMCTHYECKOE IPOLECCYANbHOE IPaBo’,

0 nanorosoe npaso'! u T.1.

YIOJIOBHOE M YTOJIOBHO-IIPOLECCYAILHOE IIPaBo’
Ho nHecMoTpst Ha KaxkyIlIytocs pa3pab0TaHHOCTh TEMBI B FOPUAMYECKON HAYKe,
MOKHO  HAOJIO/aTh OTHOCHUTEIBHO HEBBICOKOE MPAKTHUECKOE 3HAuYCHHUE

AOCTUTHYTOI'O TCOPCTUUCCKOT'O Imporpecca, IMIOCKOJIBKY KaTeropu:Aa

® Cm. manp.: barawos JI.B. TIpobieMa CpaBeJIMBOCTH B MOJMTUKO-NIPABOBOM MBICIU BTOPO TMONOBHHBI XX —
Havanma XXI BB.. Juc. ... xaua. ropun. Hayk. M. 2022. 231 c.; Bunnuyxui M.E. OyHKIUU CIPaBEAJIMBOCTH U
3aKOHHOCTH Kak MNPUHIMUMNOB mpasa. Juc. ... kaHma. topun. Hayk. M., 2011. 188 c.; Bsazos A.JI. llpunuun
CIPaBEJIMBOCTH B COBPEMEHHOM POCCHIMCKOM IIpaBe U NPaBOIPHUMEHEHHHU: TEOPETHKO-NIPABOBOE HCCIEIOBAHMUE.
ABroped. auc. ... kaHa. opun. Hayk. M., 2001. 24 c.; /lpesecnuxos A.B. CripaBeyIMBOCTh KaK MPUHIUI TIpaBa:
HUCTOPUKO-TEOpEeTHYeCKU acnekT. Jluc. ... xana. topua. Hayk. Koctpoma, 2005. 155 c.; Kamomuna B.A.
CrpaBeUIMBOCTh M COCTS3aTENBHOCTh B poccHiickoM mpase. Juc. ... kaHA. opua. Hayk. Caparos, 2009. 210 c.
[IpuBeneHpl WP HEKOTOPBIC CIIENHANBHBIE pPa0OTHl 10 HHTEPECYIOUEH TeMaTHKe, IOCKOIBKY KaTeropus
«CTIPaBEUIMBOCTEY 3aTparuBacTCs B TOW WIM WHOU (opMe BO MHOTHX paboTax, IMOCBSAIIECHHBIX BOIPOCAM TCOPHU
mpaBa.

" Cwm. mnanp.: [Jowcanmyxanoe B.3. PaBeHCTBO M CHPaBEIJIMBOCTh KAK KOHCTUTYIMOHHBIE LEHHOCTH TPaKIaHCKOTO
obmectBa. Jluc. ... xaHA. opud. Hayk. Maxaukana, 2006. 153 c.; Ilpecuaxoe M.B. KOHCTUTYIIMOHHBIN MPUHITHII
CIIPaBEJTMBOCTU: IOpUANUYECKas MPUPOIa U HOpMATUBHOE cojepkanue. Jluc. ... A-pa opuna. Hayk. Caparos, 2009.
469 c.

8 Cwm. manp.: Apaxensn A.JO. CnipaBeJIMBOCTh B POCCHIICKOM Tpa)KIaHCKOM IIpaBe . Jluc. ... KaH[. IOpH. Hayk.
Kpacuomap, 2008. 225 c.; bozoanos J.E. CrpaBe[yInBOCTh KaK OCHOBHOE HAadall0 TPakJaHCKO-TIPAaBOBOM
OTBETCTBCHHOCTH B POCCHIICKOM H 3apyOexxHoM mpase. Jluc. ... kaHA. fopun. Hayk. M., 2014. 540 c.; Baunan B.A.
Peanm3anuss mpUHOWIIA COIMANGHOW CHpPABEATUBOCTH B IPABOBOM PETYIHPOBAHUH MPEANPUHAMATEIBCKON
JestenbHoCcTH. M. ... 1-pa opua. Hayk. M., 2019. 628 c.; Heanosa C.A. IlpuHuun cripaBeJIMBOCTH B IPaXAaHCKOM
npaBe Poccum. Hduc. ... n-pa ropun. Hayk. M., 2006. 415 c.; Jlynuna H.A. Peanuzauust uaew coLUalIbHOM
CIpaBeJIMBOCTH B TPYAOBOM mpaBe. Jluc. ... kaua. ropua. Hayk. M., 1994. 198 c.

® CM. namp.: Aganacves JI.C. CripaBeUIMBOCTL B COBPEMEHHOM LMBUIMCTHIECKOM Tporiecce. JIHC. ... KaH/. FOpHIL.
Hayk. M., 2025. 215 c.; Bapbaxaoze E.T. I'apantin 00bEKTUBHOTO W CIPABEAJIUBOTO CYyA€OHOTO pa3OoupaTebcTBa
Tpa)XTaHCKUX JIEN B cynax odmiei ropucaukuuu. [Juc. ... kaaa. opua. Hayk. Capatos, 2014. 178 c.; Iiywxosa U.b.
Peanuzarust mpaBa Ha cripaBeUIMBOE CyaeOHOe pa30HpaTeTsCTBO B apOUTpaskHOM Tporecce . Jluc. ... KaHJ. 10pu.
Hayk. Capatos, 2011. 178 c.; Komaposa T.A. Pa3yMHOCTb, ClIpaBeITIMBOCTh U BEPXOBEHCTBO MpaBa KaKk OCHOBHBIE
Hayajla TpakJaHCKOTo cyAorpousBojcTBa. Juc. ... xaHxa. ropua. Hayk. Capatos, 2019. 220 c., Yananos T.H.
Opra"u3anoHHO-TIPaBOBOE 00ECIICUCHUE pealln3alliyl IPUHITUITA CIIPABEAITUBOCTH B Cy/IeOHOM NesTenbHOCTH. Jluc.
... Kauz. ropua. Hayk. M., 2013. 174 c.

0 Cm. Hanp.: Bacunves O.J1. TeopeTHdeckre acCIeKTHI JCHCTBUS PUHIIMIIA CIIPABEITUBOCTH HA TOCYACOHBIX CTAIUIX
POCCHIICKOTO YroJOBHOTO mpomecca. Juc. ... xana. roopun. Hayk. M., 2018. 376 c.; Boex E.B. Tlpunnum
CIIPAaBEIJINBOCTH B Cy/IeOHOM AedaTenbHOCTH. Jluc. ... kaHa. 1opua. Hayk. PoctoB-Ha-J/lony, 2004. 217 c.; Buickpebyos
b.C. JleiicTBre MPUHITUIIOB CIIPABEIJINBOCTH M COCTA3AaTEIHHOCTH HA CTAINU MMOATOTOBKH K Cy/IeOHOMY 3aCeIaHMIo.
Huc. ... xaun. opun. Hayk. Yemabunck, 2022. 238 c.; arakmuonos C.A. TIpuHIMT CIpaBeIIMBOCTH: YTOJIOBHO-
mpaBoBoi acmekT. Jluc. ... KaH7. opul. Hayk. Ps3anb, 2004. 169 c.; Psacos A.M. TlpuHIOUI CIIpaBeaUBOCTH B
Ha3HAU€HUH HAKa3aHUS [IPU MHOXKECTBEHHOCTHU IpecTyIuieHui. Jluc. ... kanp. ropun. Hayk. CtaBponons, 2004. 217
c.

11 Cwm. nanp.: Vpybrosa MU.A. TIpuHIMI CIpaBeyIMBOCTH B HAJOTOBOM IIpaBe: Ha MPHUMEPE HAIOra Ha JOXOJbI
(usnveckux mum. Jluc. ... kaH. opul. Hayk. M., 2011. 182 c.

14



«CTIPABEIJTUBOCTLY» YACTO OCTACTCS HEMOHATHOW W HE BCErja NMPUMEHUMOW Ha
npakTuke'?, DTO CBA3aHO C OTCYTCTBHEM B HAayKe KOHCEHCYCA OTHOCHMTEIBHO
CYILIHOCTH CIPaBEIJIMBOCTH, €€ MECTa B IMpaBe, COOTHOIICHHS] C UHBIMU Cepamu
OOIIECTBEHHON XKM3HH, €€ TPeOOBaHMM, MpOSABICHUH, (QyHKIMH, BHAOB U T.1.13
OcTaeTcst He BIIOJHE MOHSATHBIM, MOKET JIM 3Ta KaTEropusi BOOOIIE TPUMEHSATHCS Ha
MPaKTUKE U, €CJIM MOXKET, TO KaKuM 00pa3om?

ABTOpBI, HW3ydYalolue MAaHHYIO TeMy, OOBIYHO TIpEeAJIaral0T BapUAHTHI
MaTepHaIM3alui KaTerOpUU «CIPABEVIMBOCTD» B 3aKOHOJIATEILCTBE U CyAeOHOMN
npakTuke. OHAKO MCTIOIB30BaHNUE JECKPUTITUBHOTO U KOMIMISITHBHOTO METOJIOB
WCCJICTIOBAHMSI YACTO MPUBOIUT K TTOSBJICHUIO HOBBIX, JIHOO MOJICPHU3AINHA CTAPBIX
«CIEnKoB» ¢ (UI0cO(CKO-TIPABOBBIX TEOPHl CIPABEITUBOCTH.

O10 00ycloBIEHO U cHeUu(pUKOW CcaMoro MmpeaMera M3y4eHHs, U
MPUBEPKEHHOCTBIO PAJia YUCHBIX KOHKPETHBIM (PHIOCOPCKUM, MOTUTHUYECKUM U
MPaBOBBIM  YUYECHHSIM, COJIEP)KaHHE KOTOPBIX MPEAOINPEACIICT PE3yJIbTaThl
uccinenoBanus. Takue Teopuu OE€3yCIOBHO IMOJE3HBI M TO3HABATEIbHBI, HO HE
BCET/Ia CIIOCOOHBI K MPAKTHUYECKOM peatn3aluu.

CTOUT OTHETBHO OTMETHTHh YacThIe IMOMBITKHA YYCHBIX-IOPHUCTOB PEIINTH B
MPABOBBIX  HCCIEAOBAHUSIX, TIOCBSIICHHBIX KaTETOPUU  «CIPABEIJIMBOCTDHY,
pobJIEMBI COLMAIBHOTO M MOJUTUYECKOro xapakrepalt., Hepenko B HEX MOXKHO
BCTPETUTH PACCYKJICHUS O MOIXOAIICH MOJCIIU paclpeieSICHUs] MaTepUATIbHBIX U
JyXOBHBIX OJlar, MPaBUJIBHOCTH WJIM OIIMOOYHOCTH OMPENETICHHON MOJIUTHUKON
JUHUYU, TpoOseMax MEKIyHAPOAHBIX OTHOIICHUH, HPABCTBEHHO-ITHYECCKOM
COCTOSIHUM 00IIecTBa U T.J1.1°.

Pazymeercda, oTpelBaTb 1OpaBO OT MHBIX  SIBJICHUM  COLMAIBHOMU
JEUCTBUTEILHOCTH HE clieayeT. TeM He MEHee pelIeHUE MOJIUTUYECKUX,

HPaBCTBCHHBIX MW MHHBIX 3ad/la4, CKOPEC BCCro, JA0JKHO OCYHICCTBIIATBCA B

12 Cwm.: Conoevesa A.A. Kareropusi CrpaBeIMBOCTM B TNPaBOBOM pEryJIMPOBAHUM: HCTOPUKO-TEOPETHYECKOE
uccnenoanue. Yensounck, 2006. C. 34.

13 Tam xe. C. 34.

14 Cm. nanp.: Boex E.A. Yxas cou. C. 89-90; Heanoea C.A. Yxas. cou. C. 111.

15 Tam xe.
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HOJIXOJAIIEM JUis 3TOro ¢opMaTre U C MPHUBJICYEHHUEM METOJOB M CPEJCTB,
XapaKTEePHBIX 7151 COOTBETCTBYIOIIUX 00JACTEH YEI0BEYECKOTO 3HAHMS.

OpHako KOpeHb JAHHOM NpoOJeMBbl OYEBHAEH — CYIIECTBYET Je(ULUT
COOCTBEHHO HOPUAMYECKOTO HAIIOJIHEHHS KATETOPUH «CIPaBEIUBOCThY. [loaTOMY
IpeaIMeT UCCIEA0BAaHUS 3a4aCcTyI0 HEOCO3HAHHO TIOJMEHSETCS YUEHBIMHU.

Oroil ke mpo0sieMOil BBI3BAHO M yacToe oOpallleHue aBTOPOB K CYry0o
¢unocopckuM, TMONUTUYECKUM, OSKOHOMHUECKMM W  HMHBIM  KOHIICHIIHSIM
CHPaBEIMBOCTU. PErynsipHO B COBPEMEHHBIX paboTaX MOYKHO BCTPETUTH 0030pbI
COBpEeMEHHBIX Teopul cnpasemmBoctu k. Poymsa, P. Ho3uka, M. Cangana, M.
HacbGaym, A. MakuHTailapa U MpPOYMX ABTOPOB, HE TOBOPS YXKE O KIACCHUKAX
¢unocockoil ¥ MONUTUYECKON MBICIIH, TAKUX Kak Apuctoreib, [Inaton, U. Kanr,
I". Terens, K. Mapkc u ap.1°

JlanHble Teopuu, O€3 COMHEHHs, MOTYT OBbIThb IOJIE3HBI JUISI PEIICHUs
NOJINTUYECKHUX, SKOHOMUYECKUX U COLMAIBHBIX 3a/1a4, MOTYT CTaTh IOJACIOPHEM B
pPa3BUTHH OOIIECTBEHHOIO M MHIUBUIYaIbHOIO MPABOCO3HAHMSL.

Bwmecte ¢ TeMm, mpeaiarasi KOHKPETHYIO COIEPKATEIbHYIO MOJENb — FOTOBBII
oOpa3 crpaBeIJiMBOro OOIIECTBEHHOIO TIOpsIKA, JaHHbIE TEOPUU €lIBa JIU
CHOCOOHBI MOMOYb B CO3JaHUM COOCTBEHHO IMPaBOBOW METOIOJOTHU PabOThl C
KaTeropue  «cmpaBeyiMBOCTb». bomee  Toro, Oyayuun  aOCTpakTHBIMHU
TEOPETUYECKUMH  TOCTPOEHUSIMU, CO3JIaHHBIMU KOHKPETHBIMU JIIOJIBMH B
ONPEJEICHHOM IOJIMTHYECKOM, KYJIBTYPHOM M HMCTOPHYECKOM KOHTEKCTE, 3TH
TEOpPHUH €]IBa JIU MOTYT OBITh MOJHOIIEHHO pPEaju30BaHbl B 3aKOHOJATEIbCTBE U
NPaBONPUMEHEHHH, TOCKOJIbKY 3TO TNOTpedyeT yyeTa MHOTOYUCIEHHBIX
VHAMBUIYAJIbHBIX (DAaKTOPOB Pa3BUTUSI U COCTOSIHMSI KOHKPETHOrO O0IlecTBa U

roCyJapCTBa.

16 TTockosbKy JIAHHBIE TEOPHMU MHOIO pa3 NOAPOOHO PACCMATPHMBAIIMCH B JIATEPATYpPE, NIOBTOPEHHE MX aHAIN3a B
paMKax HacTosIIe paboThl nmpencTapiseTcd n3numHIM. CM. Hamp.: boedanos /[.E. CripaBeTUBOCTh KaK OCHOBHOE
Hadaio TPaXXITaHCKO-TIPaBOBOKW OTBETCTBEHHOCTH B POCCHHMCKOM M 3apybOexHoM mpase: MoHorpadmsa. C. 6-41;
Hcmazunos P.@. Unest cripaBeUIMBOCTH B TPAAMLMSIX MMOCTKIACCHYecKor (uiocodpun npasa: MoHorpadus. CII6.:
Wzn-Bo @oun Yuusepcuret, 2012. 176 c.; Kanapw I'.FO. ConpianbHas CIpaBeUIMBOCTh: Guiiocodckue KOHIeIINT
u poccuiickas curyanus. M.: M3n-Bo Mock. rymanurap. yH-Ta, 2011. 234 c.; Conosveéa A.A. Yxa3. cou. C. 38-89;
Xéghgpe O. CnpasemnmuBocts: @unocodekoe BBenenue / [lep. ¢ vem. M.: Ilpakcuc, 2007. 192 c.;
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Kpome Toro, kareropus «CpaBeIJIMBOCTb» HE SBIIAETCS JOCTOSHUEM JIMIIb
HAyKH, HO B OOJIbIIIEH CTENEHU MPECTaBIsIeT COO0N KaTeropuio OOIIECTBEHHYIO,
HapOJHYI0, 4YTO TaKXKe€ 3aTPyAHSET MPAKTUUYECKYI0 PpPEAIM3ALUI0 CI0XKHBIX
GUI0COPCKO-TIONUTUIECKUX YMO3PUTEIBHBIX TOCTPOCHUIA.

Bmecte ¢ Tem HE CTOMT OTpULATh, YTO JAaHHBIE TEOPUHU OKa3bIBAIOT
CYILIECTBEHHOE BIIMSHUE Ha (POpMUPOBaHUE OOIIECTBEHHBIX, TPYIIOBBIX U JTUYHBIX
IIPEACTABICHUN O CYIIHOCTH KAaTETOPHM «CHPABEIUIMBOCTH» M, KakK CIIEICTBHE,
BO3JICCTBYIOT Ha coAepxaHue npasa. [1o 3Tol npuurHe KpamHU MO3UTUBU3M U
HOPMAaTUBU3M TaK)K€ HE NO3BOJISIIOT UCCIEA0BATh KATETOPHUIO «CIIPABEIIMBOCTE) B
npaBe HaJJIexKaum o0pa3om.

[IpencraBisieTcss HEOOXOAMMBIM CHeNaTh €€ OJHO MPEABAPUTEIBHOE
3ameyaHue. HecMOTpsi Ha HEKOTOpbIE METOJOJIOTHYECKHE U CyOCTaHTUBHBIC
CXOJCTBA B MO3ULUAX HCCIEAOBATENICH NAHHOW TEMBI, KAKIBIM acClEKT TEOPHH
CHPaBEJIMBOCTU B IPaBE BCE €LIE OCTaeTcs TUCKyCCHOHHbIM. He Habmomaercs
HAay4YHOTO KOHCEHCYCa B BOIIPOCAaX COOTHOUIEHUS KATETOPUU «CHPABEIIUBOCTHY,
«IIPaBO» U «MOpajby; T'€HE3UCAa U CYIIHOCTU KaTETOPUM «CIIPABEIJIMBOCTBY; €€
BJIUSHUA Ha MPAaBOTBOPYECTBO U MPABONPUMEHEHHUE; NTPUPOAbl (TIPABOBOM,
COIMAJIbHOM, HPABCTBEHHOMN WJIM MHOW) KATETOPUU «CITPABEJIMBOCTDY; IPU3HAHUS
€€ MPaBOBBIM IMPUHIUIIOM WJIA CBOKMCTBOM IIpaBa M T.[I.

BmecTe ¢ TeM OTEeUeCTBEHHOW NPAaBOBOW HAayKOM HAKOIUIEH OOIIMPHBINA
MaTepua, J0CTaTOYHBIN JJIs MPOJIOJKEHUS pa3pabOTKU TEOPUH CIIPaBEATUBOCTH B
npaBe, KOTopas Morjia Obl UCIOJIB30BAThCS KaK B HAYKe M MPENoJaBaHUH, TaK U Ha
npaktuke. HeoOxonmma cucremaTtu3auus W HpopabOTKa JaHHOTO MaTepuarna,
CO3JaHUE METOJOJIOTMH HCCIEIOBAaHUS U MOCIEAYIOIIEr0 NPUMEHEHUS KaTeropun
«CHPABEIJIMBOCTh», €€ aJalTalus K OTAEIbHBIM OTpPAciisiM, HOAOTPOCISAM U
MHCTUTYTaM [IpaBa, pEIIEHHE Ha UX OCHOBE KOHKPETHBIX MpodiieM
3aKOHOJATEJIbCTBA M IpaBolpUMeHeHHs. be3ycioBHO, HAcTONbKO MacuiTaOHas
3ajlaya HE MOXKET ObITh MCUEPIBIBAIOIIE pa3pellieHa B paMKaxX OJHOTO WIIU
HECKOJIbKMX HCCJIENOBaHUM © TpedyeT nanbHeimmer mpopadotku. I[loatomy

HACTOAIICC UCCICAOBAHHUC OI'PaHUYINBACTCA NU3YUYCHUCM O6HH/IX MOJIOKEHUM TCOPUHU
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CHpPaBEIMBOCTU B MpaBe, pa3pabOTKON METOAOJOTHH HMCCIEAOBAaHUS KAaTETOPHH
«CIIPaBEAJIMBOCTH» U €€ MPUMEHEHHE B c(hepe MUBUIMCTUIECKOTO MPOoLiecca.
Takum 00pa3om, B HacTofIlEee BpeMs MOXKHO TOBOPUTH O (OPMHPOBAHUU
€AMHOrO0 OUCKYpca TEOPUU CHPABEUIMBOCTH B IIPABE, BBIIEICHUU KIIFOUEBBIX
BOIIPOCOB W TeM, TpeOylomux JalbHelmend pa3pabotku. CrenaHHBIX
OTE€YECTBEHHBIMU YUYEHBIMHU BBIBOJIOB U, IJIABHOE, NTOCTABJICHHBIX MU BOMIPOCOB,
0ojee 4eM JOCTaTOYHO AJI TOTO, YTOOBI HaYaTh MEPEBOIUTH 00CYKIECHUE JaHHON
TEMbI B HHOE PYCJIO — OT AUCKYTHUPOBAHMS K MOJOKUTEIHLHOMY (DOPMYIUPOBAHUIO
TEOPHUH CIPABEAIUBOCTHU B paBe. [1oap3ysach cioBamMu YibluaHa, IPUILIO BpeMs
paBOBEAAM Go38ewyams «...MOHATHS JOOpPOro W CHOPABEMAJIUBOrO, OTIEISA

CIIpaBCaAJINBOC OT HGCHpaBGIUII/IBOI‘O»N.

§2. Kareropus «crnpaBeyiuBOCTb» B 00111eH TeOpHH MpaBa

TpaauImOHHO TEeMe CHPABEUIMBOCTA B TIpaBe IMOBBLIIICHHOE BHUMAaHUE
YAETSAIOT TeOPeTHKH MpaBa. OOpalleHne K KaTerOpUH «CIPaBEAJIMBOCTE» Ha CaMOM
BBICOKOM YPOBHE TEOPETUUYECKON aOCTPAKIIUK HE YIUBUTEIHHO, TOCKOJIBbKY UMEHHO
oO1ast Teopus MpaBa Mpr3BaHa JIaTh OTBETHI HA BOTIPOCHI, CYIIIECTBEHHBIE JIJIsI BCETO
mpasa.

B nHacTosiiee BpeMsi OOJBIIMHCTBOM YUEHBIX IMPU3HACTCS COCTOSTEILHOCTD
MPAaBOBOIO  M3YYEHUSI  KATETOPUU  «CHPABEIJIMBOCTH»,  KOTOpask  4YacTo
paccMaTpuUBaeTCs B KOHTEKCTE COOTHOIICHUS U B3aMMHOM CBSI3U MpaBa U JAPYTHX

COLMANBHBIX  perynsaropos'®, mpusnaercs  oOmenpaBoBBIM — NMPUHIUIIOM®,

7 Cm.: D., 1. 1. 1, 1., Qurectsl FOctunuana. Tom 1 / Iog pen. A.B. Hoxnesa. M., 2008. C. 83. HocnoBHo: «Ilo
3aciIyraM Hac Ha3BaJIH JKpenaMu, K00 MbI 3a00TUMCSI 0 TIPABOCYIUH, BO3BEIIACM TIOHSATHS JOOPOTO U CIIPaBEIUBOTO,
OTJENssl CIIPAaBEUINBOE OT HECTIPABEIJIMBOTO, OTIMYAs JO3BOJIEHHOE OT HEIO3BOJECHHOTO, jJKenasi, YTO00bI JoOphIe
COBEPIIEHCTBOBAIUCH HE TOJBKO IMyTeM CTpaxa HakKa3aHWs, HO M IyTeM TOOIIPEHHs] HarpajaMHu, CTPEMSCh K
WCTUHHOH, eclu s He 320y, aaroch, procoduu, a He K MHUMO».

18 Cm.: JIykaweea E.A. TIpaso. Mopans. JInunocts. M., 1986. C. 88; Manbues I'.B. HpascTBeHHBIE OCHOBaHUS IIPaBa.
2-e¢ w3n. M., 2019. C.79; Huxugoposa O.b. Dtudeckue nmpoOIeMbl paBopuMeHeHus. J{uC. ... KaHI. IOPUI. HayK.
Caparos, 2007. C. 11, 17; Yeuenvnuyxkuu M.B. CrpaBeyIMBOCTb B IPAaBOTBOPUYECTBE: TEOPETUKO-IIPABOBOE
uccinenoBanue. Jluc. ... kaua. opull. Hayk. M., 2014. C 17.

1 Cwm.: Bpamanoeckuii C.1. Koncturynnonnoe npaso Poccun. M., 2012. C. 100; Padexo B.H. Teopus rocynapctsa
u npasa. M., 2015. C. 298; Yeuenvnuyxuii 1.B. Yka3 cou. C. 50.
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IPUHIMIIOM ITPaBOTBOpUecTBa?’ ¥ (MIIKM) NPaBOIPUMEHEHUS, a TAKKE TPUHIMIIOM
IOPHUINYECKOH OTBETCTBEHHOCTU??. PacrpoCTpaHeHa TAaKKE IMO3UIHS, COIJIACHO
KOTOPOM CIIPaBEIMBOCTD ABJISIETCS BHYTPEHHUM CBOMCTBOM MJIM KAYECTBOM IIPaBa,
KPUTEPUEM OLECHKHM IIPABOBBIX HOPM, aKTOB HPABOIPUMEHEHUS M HMHBIX
OOIIIECTBEHHBIX SBJICHUITZ.

CylIecTBYIOIIME B TEOPHM MpaBa W OTPACIEBBIX HAyKax MO3MIMHU IO
YKa3aHHBIM BOIIPOCAM, KOTOPBIE MOXKHO CUMTaTh OOIIMMH JUIi TEOPHH
CIPABEUIMBOCTH B IIPaBE, HEOMHOKPATHO IMOJBEPralkCh TIIyOOKOMY aHaJU3y,
KIAaCCH(UKAMU W  B3BEHICHHOM KPMTHKE B  OTHOCUTEIBFHO  HEIABHUX
nccaenoBanuax>?, TeM He MeHee pasyMHBIM HPEICTABISAETCS KPATKO OCBETHUTH
HEKOTOPBIE MO3MIMH, IPEICTABICHHBIE B TEOPUH TIPABA.

JI.C. fIBnu paccMarpuBan KaT€rOPUIO «CIIPABEIJIMBOCTBY B JIBYX ACIEKTAX:
KaK KPUTEPHH OIEHKU IPaBa ¢ TOYKH 3PEHMS 3AMIMIIAEMBIX MM OOIIECTBEHHBIX
OTHOIIEHHH W KaK CHENMAIbHO-IOPUIMYECKUN IIPABOBON IIPUHIIMIL, KOTOPBIM
3aKII0YAETCS B «...paBHOM IOPHAMYECKOM MaciuTabe IOBEACHHS» M B
COPa3MEPHOCTH OTBETCTBEHHOCTH MpaBOHApyHIeHUAM>. OcTaBasch HPABCTBEHHOM
KAaTEropHel, CIIPaBeIMBOCTh, 110 MEPE OTPAKEHHS B IIPABE CTAHOBUTCS JTHKO-
ropuandeckuM GperomeHoM. OHAKO KaTEropysl «CIPaBEIMBOCTEY HE MOXKET OBITH
NPU3HAHA CBOMCTBOM WIM CYIIHOCTBIO IPaBa, SABJAACH MPUHIMIIOM IPABOBON
CHUCTEMBI, 0€3 KOTOPOIO IPaBO TEPSET HPABCTBEHHOE OCHOBAHHME M HE MOMKET
COOTBETCTBOBAThH MOTPEOHOCTAM 00IIECTBA%,

B 1aHHOM OIpeNeleHHH IIEHHBIM MPEACTABISETCS TO, YTO YYEHBIH

NOAYCPKUBACT POJIb CHPABCIIMBOCTH B KA4YCCTBC CBA3YIOHICTO 3BCHA MCKIAY

20 Cm.: Teopust rocyapcTsa U Npasa: yueOHUK / moj ped. A.10.H., npod. A.A. Kmumaca. M., 2019. C. 292 (atop
rnaBbl — Yeuenpaunkuii 1.B.).

2L Cwm.: Pacckaszoe JII1. Teopus rocy1apcTsa U pasa: yriayOneHHslii kype. M., 2015. C. 406.

22 Kosnosa O.A. ClpaBelIMBOCTh KaK NPUHIIUI IOPUAMYECKON OTBETCTBEHHOCTH. JIMC. ... KaHJ. I0puJ. HaykK. M.,
2005. C. 43-44.

2 Cwm.: Bapanos B.M. IcTHHHOCTB HOPM cOBeTcKoro mpasa: IIpo6i. Teopun u npaktuky / B.M. Bapanos; mox pexn.
M.U. baiituna. Caparos, 1989. C. 316; Opay E.M. ConmanicTudecKas CrpaBelInBOCTh COBETCKOTO mpaBa. ABToped.
JAC. ...KaHJ. IopHI. HayK. Xapbkos, 1972. C. 7; Oxumos A.H. CupaBemuBocTs B coBeTckoM mpase. JI., 1980. C. 50-
51.

24 Cwm. nanp.: Bapbaxaoze E.T. Yxas cou. 14-27; Conoevesa A.A. Yxas cou. C. 12-13.

% Cwm.: Heuu JI.C. Obmas teopus npasa. J1., 1976. C. 152-157.

26 Tam »xe.

19



NOTPEOHOCTSIMU OOIIECTBA, OTPAKAIOIINMH UX HPAaBCTBEHHBIMH MPECTABICHUSIMU
Y TIPABOM.

Cxoxeil B atom IiaHe npexacrasisierca nozunus A.C. IIurosnkuna, 1o
MHEHHUIO KOTOPOTO  CHpPaBEUIMBOCTh  SBISETCA OAHUM U3  NPUHLHUIIOB
IIPaBONPUMEHEHMS, KOTOPBIM O3HAYaeT OCO3HAHUE «...NIPABWJIBHOCTU PELICHUS
Jena ¢ TOYKM 3pEHMS MHTEpEeCOB HapoJa M TIoCyAapcTBa», YBEPEHHOCTH
IIPABOIIPUMEHUTENS U APYTUX JIMI] B TOM, YTO IPUHATOE PELICHUE COIIACYETCS C
MOpaJbHBIMU TPEANHCAHUSMU, COOTBETCTBYET MOTPEOHOCTSIM M HHTEpecam
MHIUBUIOB U uX rpynn?’. CpaBeyIMBOCTh aKTa MPABOIPHMEHEHHUS IPENONAraeT
€ro COOTBETCTBHE OOILIECTBEHHOMY MHEHHIO, MOPAJIbHBIM LEHHOCTSIM OOIIECTBA.
CripaBelsIMBOCTh TaKX e CBA3BIBAETCS AaBTOPOM C OECIPUCTPACTHOCTBIO U
0OBEKTUBHOCTBIO IPABONPHMEHHUTENSAS,

O.1. LIp10yneBckas BbIIEISET IPUHLUI COITMAIBHOM CIIPaBeIIIMBOCTHU B PSIY
OCHOBHBIX (00mMX) nOpuHUIMNOB mpaBa. [loguepkuBas €IUHYIO STUMOJIOTHIO
TEPMUHOB «IIPAaBO» U «CIPABEJIMBOCTHY, aBTOP OTMEYAET, YTO CIPABEMJIUBOCTD
«...MHTETpUpPYET B ce0€ 3KOHOMUUECKHE, TIOTUTUYECKUE, HDABCTBEHHBIE, IIPABOBBIE
U JIyXOBHBIE aCHEKTbI, COAECPKUT TPEeOOBAaHUS PEATBHOIO COOTBETCTBUS MEXKAY
MOJIO)KEHUEM PA3JIMYHBIX MHJIMBUIOB M UX 3HAYUMOCTBHIO B OOLIECTBE, MEXIY
TPYZOM ¥ BO3HAIPaKICHNUEM, JIETHHUEM U BO3JasHUEM» 2,

IOpuanueckass copaBeIMBOCTh, Ha €€ B3I, OTINYACTCAd YETKUM,
(dopMaIbHO-ONpPECICHHBIM XapaKTepOM, a TAaKXKE CBSI3bI0 C TOCYJapCTBEHHBIM
NPUHYKJACHUEM. YYEHBI OTMEYAaeT, YTO NPUHLMII CIPABEIJIMBOCTH, MMEIOLIUN
HOPMAaTHUBHO-OLIEHOYHBIN XapaKTEP, «...3aJI0KEH B CAMOM COJEpKaHMM NpaBa U
HaXOJMT CBOE BOIUIOIIEHUE B TpaBax MU OOS3aHHOCTSIX, Mepax IOOIIPEHUs U

HAKa3aHUs U T.11.»°0.

21 Cm.: O61mas Teopus npasa / op pe. A.C. Turonkuna. M., 1998. C. 274 (asrop rnassl — [uronkun A.C.).

28 Tam xe.

29 O6mas Teopus rocyaapctsa u npasa / nog pea. C.I0. Haymosa. Caparos, 2018. C. 92-93 (asrop rmassl — O.H.
Lpi0yneBckas).

% Tam xe.
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Kak BUIUTCA, yYEHBI 000CHOBAHHO CBSA3LIBACT CIPABEIINBOCTD C PA3HBIMU
cepamu Ku3HU 0OIIECTBA (MONUTUKA, SKOHOMHUKA, IIPABO, HPABCTBEHHOCTH), a
TaKKe IPU3HAET €€ CIOCOOHOCTH ONPENENATh O0IHCHOE COUHMAILHOE IIOI0KEHUE
JIIOZICH, a TaK)Ke MOCJICJACTBHUS UX JCHCTBHUM.

JLII.  Paccka3oB  INPUYMCISET  COLUMANLHYK)  CHPABEMIMBOCTH K
OOIIENPABOBLIM IIPUHLUIIAM, KOTOPBHIA 3aKIIOYaeTcs B OOECIHEYEHHH DPaBHBIX
IPABOBBIX  BO3MOXKHOCTEH, CO3JaHMU  JOCTOMHOIO YPOBHS SKM3HH  JUIS
HE3AIMIIEHHBIX KATErOpMi HACENEHHUs, a TAKXKE B HACTYIUIEHMU FOPHUAUYECKOM
OTBETCTBEHHOCTH 3a HAPYIIEHHUE TaHHBIX IPABHI L,

OJHOMMEHHBIN IPHHIIUII BBIIEISAETCS aBTOPOM H B Cpepe IPaBONPUMEHEHHS,
B KOTOPOM  COLMalbHAas CHOPABELIMBOCTh  O3HAYAECT  «...JEATEIBHOCTD
IPaBONPHMEHHUTEIBHOTO OPraHa B MHTEPECAX He KAKUX-JTM0O MPaskIaH WX TPYIIL,
a BCero o0mmecTBan2,

[To MHEHHIO YYEHOIO, IPABO U IIO3UTUBHOE IIPABO COBIAJAIOT TOJLKO B TOM
claydae, €CIM 3aKOHOJATEIBCTBO SBJIAETCS HPABCTBEHHBIM M OTPaKaeT
00BEKTHBHYIO PEATLHOCTh. KpoMe TOro, npaBo IOIDKHO yYHMTHIBATH COLUATIBLHYIO
TIICUXOJIOTUIO OOLIECTBA, OBITH aJEKBATHHIM CYILECTBYIOIIUM OOIIECTBEHHBIM
OTHOLICHHAMS,

CTOUT OTMETHTh, YTO DPACKPHITHE COAEPIKAHUS CIPABELIMBOCTH YEPE3
TpeGoBaHKe 00ECIIEUEHNs PABHBIX MPABOBLIX BO3MOKHOCTEH, BEIPABHUBAHMS IIPU
IIOMOIIY TIPABOBBIX CPEICTB PEANLHOIO HEPABEHCTBA CYOBEKTOB IIPABa, A TAKKE
npecieOBaHME TOCYJAapPCTBEHHBIMU OpraHaMK OOLIMX MHTEPECOB, SBIAETCS
JOCTATOYHO PACIIPOCTPAHEHHBIM Y,

AHanu3upys B3aUMOCBSI3b HCTUHHOCTH U CITPABEIJIMBOCTH IIPABOBBIX HOPM,

B.M. bapaHoB IpuXOIWUT K BBIBOAY, YTO CHPABEIJIMBOCTH — 3TO HOPMATHUBHO-

JOJIXKHOC CBOIZCWIGO, KOTOPOC 3aKII04YacTCA B OTpaKCHHHM B HOPpMAX IIpaBa

81 Cwm.: Pacckaszoe JLII. Ykas. cou. C. 231.

32 Tam xe. C. 406.

3 Tam xe. C. 225-226.

3 Cwm. manp.: Mapuenxo M.H., Jlepsouna E.M. Teopus rocynapctsa u npasa Poccuu: yuebuoe nocobue: 8 2 1. T. 2.
IIpaso. M., 2019. C.174, 266-267.
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«...KJJacCCOBO OMPAaBJAHHOTO C TOYKM 3pPEHHUs] OOIECTBEHHOTO IPOrpecca
MacmTaba OLEHKH AEHCTBHH CyOBeKTOB mpasa >°. IIpu 3TOM CHOp O HMPAaBOBOM,
HPaBCTBEHHOM WJIM MHOM CYLIECTBE KaTE€rOpUH «CIIpaBelIuBoCcTh» B.M. bapaHnos
CUMTAET HAJyMaHHBIM, ITOCKOJIBKY CIIPaBEIJIMBOCTh, KaK COLHMAIBHOE IOHSTHE,
MOXXET MMETh pPa3jIM4Hble CTOPOHBI. ABTOpP pPacCMaTpHUBAaET CIPAaBEJINBOCTH B
KayecTBE CYLIHOCTHOTO KayecTBa OOIIECTBEHHBIX OTHOLIEHWM, BapuaHTa HX
IOCTPOEHUS .

B3rnsg Ha cipaBeiIMBOCTb, KaK Ha IPUHATHIN B 00111€CTBE MacIlTad OLEHKU
NOBEACHUS CYOBEKTOB TaKKe SBIIAETCS  JOCTATOYHO  THUIHMYHBIM IS
OTEYECTBEHHOI0 ITpaBoBeIeHUS. IHTEpECEH MOAX0X aBTOPA K CITPABEIIIMBOCTH, KaK
K BapHaHTy, MOJEIHU MOCTPOCHUS OOIIECTBEHHBIX OTHOLICHUM, KOTOpbIE ObLIN ObI
COLIMAJIBHO OIpaBAaHbl. BMmecre ¢ TeM, BONPOCHl BBI3BIBAET KPUTEPUU
CIIPaBEJIMBOCTH, MPEIaraéMblii aBTOPOM, 4 UMEHHO KJIacCOBasi OIIPaBAAHHOCTD C
TOUYKH 3pEHUs1 OOLIECTBEHHOT'O IIporpecca.

A.B. IlomsixkoB ompenenser  KaTEropui0  «CIPABEUIMBOCTE»  KaK
«...COOTBETCTBHE JOJDKHOMY, COLHMAIBLHO HPHU3HAHHOMY» . JleliCTBYyIOIIEE MPaBo
BCETJla CIIPABEJINBO, IIOCKOJIBKY OHO SIBJISIETCS BBIPAXKEHHEM JOJDKHOTO,
COLIMAJIbHO IIPU3HAHO U COOTBETCTBYET KPUTEPHUSM CIPABEIJIMBOCTH, KOTOPBIE
CYIIECTBYIOT B JaHHOM «COLHMOKYJIBTYpHON cucreme». [lo MHEHUIO ydeHOro,
IJIABHBIM KPUTEPUEM MPABOBOTO 3aKOHA SABJISIETCS «...BOSHUKHOBEHHE Ha OCHOBE
JIETUTUMALIMM ...IIPABOBBIX HOPM M COOTBETCTBEHHO COLIMAIBHO IPU3HABAEMBIX
npaB M o0s3aHHOCTEH CyObekToB»>®. I[IpM3HaHME 3aKOHOIATENLHOTO aKTa
HECIIPAaBEJIUBBIM, OJTHAKO, HE BCEIAa O3HAYAET €r0 HEJIErMTUMHOCTD, MOCKOJIBKY

UppalMoHaIbHOE NPU3HAHUE (JETUTUMALIMS) OCHOBBIBAETCA HE TOJIBKO Ha OLICHKE

aKTa KaK CIIPaBeIIMBOro=>.

% Bapanos B.M. Yxa3. cou. C. 314.

3% Tam sxe. C. 313-315.

37 [onsaxoe A.B., Tumowuna E.B. O6mas Teopus npasa. 2-e u3a. CII6., 2015. C. 137.
% Tam xe.

3 Tam xe. C. 137-138.
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Bocnpustue nercTByrOnero 3aKOHOIATENbCTBA B KA4ECTBE BOIUIOLEHHOU
CHPaBEIIMBOCTU MPEJCTABISIET cOOO0i ele OJUH MOMI0C B OTEUECTBEHHOM HayKe.
Janubplii  moaxon  JIOOOMBITEH, TOCKOJBKY  3aKOHOAATENbCTBO,  PEaTbHO
JEHCTByIONIEE B COLMATBHOM JKU3HH OOIIECTBA M MOPOXKIAIOIIEE IPABOBBIC
MOCJIEJICTBUS JUISI €70 YJICHOB, SABJISIETCS €TUHCTBEHHBIM BUAMMBIM CBUJIETEIHLCTBOM
MPEANOIaraéMoro COIMaabHOr0 KOHCEHCYCa OTHOCUTEIBHO TOTO, YTO CUUTAETCS
JOJKHBIM WJIM HE IOJDKHBIM B TAHHOM OOIIIECTBE.

Boigensisi cripaBeUIMBOCTh, KaK YCJIOBHE «aBTOPUTETHOCTH» mpasa, O.3.
JleficT mOHMMAJT €€ KaK «...CBA3b COJAEPKAHMS IPABA C UHTEPECAMHU BIIUATEIbHBIX B
JAHHOM  OOILIECTBE  COUMAJIBHBIX TPYII, C MAacCOBbIM  (OOBIAECHHBIM)
IIPaBOCO3HAHUEM OOJIbIIIEH YacTH 0011ECTBA, ¢ popMamMu OOLIECTBEHHOT'O CO3HAHUS
(penurus, HpaBCTBEHHOCTh, HPABBI), a TAKKE CIIOCOOHOCTH MpaBa MPOTUBOCTOSITh
IPOU3BOJIY U MPOSBICHUIO TPyOOil CUiIbl, CO34aTh B 0OILIECTBE CTAOMIBHOCTh U
npasonopanok» . IToaxon O.D. JleiicTa MpeacTaBIseT HHTEPEC, HOCKOIBKY B HEM
CIpPABEAJIMBOCTh TMPEACTAET B BHJAE CBI3YIOLIErO 3BEHA MEXAY IIpaBOM H
COLIMaJIbHBIMU UHTEPECAMH, MACCOBBIM OOIIECTBEHHBIM IIPABOCO3HAHUEM U UHBIMU
dbopmaMu OOIIIECTBEHHOTO CO3HAHMSL.

JIt000MBITHOM U TOCTATOYHO peanncTUuHOM KaxeTcs nmo3uius B.K. babaesa,
10 MHEHHMIO KOTOPOTO B KauyeCTBE CIPABEVIMBOrO Oy/eT BOCIPUHUMATHCA TaKOE
MOBEJCHUE YeJIOBEKa, KOTOPOE COOTBETCTBYET KpPHUTEpPHUSAM CIPABEIJIUBOCTH,
IPHHATHIM B JaHHOM o0miecTse™,

[IpuBeI€HHBIMU TO3ULUSAMH TPEICTABICHHBIE B OTEYECTBEHHOE TEOPHUH
npaBa MHEHHUS MO paccMaTpHUBAaEMOMY BOIPOCY, KOHEYHO, HE HCUEPIBIBAIOTCA.
[IonbITKM CHHTE3UPOBATH HU3JIOKEHHBIE B3IVISIABI M COCTaBUTh W3 HUX EIMHOE
IPaBOBOE IMOHMMAHUE CHPABEMJIMBOCTH, MPEICTABISAIOTCS HEPEaTUCTUUHBIMU,

IMOCKOJIbKY K&)I(I[LIﬁ HCCJICA0BATCIIb, NCXOAUT H3 COOCTBEHHOM MCTOOOJOIrNN H

40 B npey10’keHHOM y4eHbIM XapaKTEPHCTHKE KATETOPUH «CHPABETMBOCTE» 0COOEHHO BaXKHBIM MPEJICTABIIACTCS €€
CBSI3b C UHTEPECaMH, a TaKKe JOMUHUPYIOI[MM OOIIECTBEHHbIM MPABOCO3HAHWEM M HWHBIMH (OpMamu
o6mmectBeHHOTrO co3Hanusl. Jleticm O.3. CyniHocts npasa. [Ipobiemsl Teopun u ¢punocoduu npasa. M., 2002. C.93.
41 Teopus rocynapcTea u npasa: y4ebnuk / nox pea. B.K. Babaesa. M., 2003. C. 200 (aBrop rnassl — ba6aes B.K.).
B u3noxeHHO# aBTOPOM MO3UIIMH CYIIECTBEHHOH MPEICTABIISAETCS CBSI3b OLICHKH SBJICHUS B KAUECTBE CIIPaBEJIUBOTO
Y CYIIECTBYIOIINX B OOIIECTBE PEICTABICHUH O JOHDKHOM.
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HAay4YHBIX HPCAIIOCBUIOK, OIPCACIIAIOIMNX €TI0 BbIBOIBI. Bmecte ¢ TCM, paa
pPaCcCMOTPCHHBIX MHeHHﬁ, BUAWUTCA TIIOJICBHBIM I IOCJIICAYIOUICIO aHalin3a

KaTCropnuun «CIrpaBCIIIMBOCTDb» B HUBUJIMNCTHUYICCKOM IIPOLICCCC.

§3. Kareropus «CHpPaBeAJIUBOCTb B HMBUIHCTHYECKOM

MpoueccyajJbHOM 3aKOHOIATEIbCTBE, Cy1e0HO0I MPaKTHKe U TOKTPHHE

B UMBWIMCTMYECKOM MPOLECCYalbHOW JIMTEPATYPE  BBICKA3BIBAIOTCS
pasIMYHbIE TIO3UIHMU OTHOCUTENLHO COAEPIKAHMUS, MECTA M TPEOOBAHMI KATETOPUU
«CIIPABENIMBOCTLY B C(hpepe HUBUIMCTUYECKOTO CYA0IPOU3BOICTBA.

B yueOHOI nHMTepaType KaTEeropHsi «CIIPaBeIMBOCTEY 33a4acTyi0 BOBCE HE
3aTParuBaercs, MO0 YINOMUHAETCS JOBOJBLHO KPATKO B KA4e€CTBE MPABOBOTO
npuHIUna*?, 3a1a4m cOOTBETCTBYIOIIETO BHA CyI0NPOM3BOACTBaY, TpeboBaHus K
cynpam*, kauecTBa cyqe0HOrO pelleHHs M IPaBOCYAMs B LENoM™®, TpeOOBaHUS K
cyneOHoMy pemeHnio?®, mpasa Ha crpaBemmBoe cyneOHOE pa3OMparenabcTBo’,
KPUTEpHs IIPABOMEPHOCTH NPHCYKICHHS PA3IMYHBIX KOMIICHCALUM, Hadana,

KOTOPOE UCIOJB3yETCS MPH NPMMEHEHHH aHAIOTUH TIpaBa*®

, XapaKTEPUCTUKU WU
TpeGoBanusa K cyaeOnbM cpokam® u T.1. Kak mpasuiio, ynmorpe6ineHue TepMHuHa
«CTIPAaBEIJIMBOCTh» B YKa3aHHBIX 3HAYEHUSAX HE COMPOBOXKIAETCS KaKUMU-ITHOO
pPa3bACHEHUSIMHU.

Kpome Toro, kareropusi «CHpaBeIJUMBOCTB» 3a4acTyl0 HE IOJIydaeT

OTJICJILHOTO BHUMAaHWA B paMKaX y4eOHBIX MporpaMM IO TPAKIAHCKOMY H

apOUTpaXHOMY CYAONPOU3BOJCTBY W 3aTPArvBaeTCsl TOJBKO TPH OOCYKICHHUH

42 Cm. manp.: I'pasknanckoe npoueccyanbHoe npaso / mo pea. M.C. Illakapsu. M., 2004. C. 24.

43 Cwm. Hanp.: Ap6uTtpaxHblii nponecc: yue6uuk / ots. pes. B.B. SIpkos. — 9-¢ u3z., nepepab. u gom. M., 2022. C. 36,
258.

4 Cm. manp.: ['paxnanckuii nponecc / mox pea. B.B. Bnaxeesa, E.E. Ykcycosoii. M., 2015. C. 60.

4 ApOutpaxHbIii mpolecc: yd4eBHMK IS CTYHEHTOB FOPHMAMYECKHMX By30B M (axymbreToB / mox pea. M.K.
TpeymaukoBa. 7-e u3f., nepepad. M., 2020. C. 68, 104, 177.

46 Cm. manp.: I'paxaanckuii npouecc / nox pex. JI.B. Tymanosoii. M., 2016. C. 24.

47 Cwm. manp.: I'paskganckumii npouecc / mox pex. A.I'. Kopanenko, A.A. Moxosa, [1.M. ®mwmnmosa. M., 2008. C. 162.
48 Cm. manp.: ['paxanckoe nporeccyansHoe npaso / o pen. [1.B. Kpamenunnukosa. T. 1. M., 2022. C. 57.

49 Cm. manp.: Ocoxuna I'JI. Ykas. cou. C. 355.
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JUCKYCCUOHHBIX MPABOBBIX MPUHIUIIOB, a Yallle — T.H. CTaHAapTOB CIPaBEJIMBOTO
CyneOHOTO pa30oupaTenLCTBA.

[IpencraBnsiercs, uro 6e3 (HOpMyTHpOBaHUS W TMO3UTUBHOTO HU3JIOKEHUS
METOJIOJIOTUN HCCJEIOBAaHUS CIPABEATUBOCTH B IUBMIIMCTUYECKOM TpoIlecce, a
TaK)Ke BBIICIICHUS BPEMEHH JIJIs €€ 00CYKICHUS U YCBOCHHUS B paMKaX CEMHUHAPCKUX
Y JICKITMOHHBIX 3aHATHI, HEBO3MOXKHO TPEOI0JIETh OTHOIIEHUE K CIPABETUBOCTH
CO CTOPOHBI TPAKTUKYIOIIUX FOPUCTOB M HEKOTOPHIX TEOPETUKOB, KaK K
HENPaBOBOH, HEOMpeAeeHHONW, EeKOpPAaTUBHON KaTerOpUH, MECTO KOTOPOH
OTPAaHUYMBAETCS OTJAJICHHBIMH OT pEAIbHOM IKU3HU TEOPETUUYECKHUMH |
dunocohckuMu paccyKACHUSIMU.

Tem He MeHee B ydeOHOW JMTepaType BCTpedaroTcss UM UcKiItodeHus. K
npumepy, T.B. CaxHoBa ynenser paccMaTpuBacMOM TEME MOBBIIIEHHOE BHUMAHHE,
OTMeYasl, 4TO CIPABEIJIMBOCTE — 3TO «BHYTPEHHEE KadeCTBO»' M «BBICIIMIA
cMbICI»®! ipaBocyaus. CrpaBeIMBOCTh MPOLECCA BHIPAXKAETCS, HA €€ B3TIIAL, «B
METOJlaX TMpoliecca, €ro MpoIeaypax», COOTIOJCHHE KOTOPBIX TapaHTUPYET
IPUHATHE «CIPABELTMBOIO M MPABOCYIHOTO PEIIEHHS MO AEIy»°2. ABTOP TakkKe
MOTYEPKHUBACT, YTO CIIPABEAJIMBOE MPABOCYIUE, KOTOPOE 00Jiee BCEro BBHIPAKACTCS
B MPABOBBIX MTPUHIUTIAX, TIPE/IITOIATAET HE TOJIHKO OYKBAJIbHOE TOJIKOBAHUE 3aKOHA,
HO ¥ TNPUMEHEHHE €ro B COOTBETCTBHUM C <JIyXOM IIpaBay, OOeCleuuBaeT
BOILIOLIEHHE NIPaBa B Ka’KIOM Pa3pelaeMoM jese™,

T.B. CaxHoBa 0e3yclIOBHO cjieliajia 00JIbIION BKJIAJT B KOHIICNITYaIU3aIldI0 1
NOMYNSAPU3ALMIO  CIIPaBEMIMBOCTH B IMBHJIMCTHYECKOM  Iporecce.

Hp@I[JIO)KCHHBIC YUYCHBIM Hapa60TKI/I CIIyXaT Ba)KHBIM UACOJIOTHYCCKHUM «KTOJTYKOM)

%0 Caxnosa T.B. Kypc rpaxpanckoro npouecca. M., 2014. C. 43,

% Tam xe. C. 103.

52 Tam xe. C. 131.

5 Tam xe. C. 145

5 YuyeHplii 3aTparupana TeMy CIpaBeJIMBOCTH B IIMBUIMCTHYECKOM MPOLECCE BO MHOTMX My6sukamusax. CM. Harp.:
Caxnosa T.B. O COBpeMEHHOM 3HAYEHHW TYMAHHWTAPHBIX IEHHOCTEH IMBHIIMCTUYECKOTO Mporecca / BecTHuk
Cubwupckoro ¢enepanproro yausepcutera. Cepusi: IIpao. 2023. T. 13, Ne 2. C. 13-26; Ona orce: «Henomnusie»
cyzaeOHbIe MPoLeaAyphl B COBPEMEHHOM IMBHIIMCTHUECKOM Tporecce // BecTHUk rpaxkaanckoro mpouecca. 2021. Ne
4. C. 27-49; AxTyanbHble TapaurMbl HTUBUIIMCTHYECKOTO Mpornecca / BecTHHK rpaxnaHckoro npouecca. 2016. Ne 2.
C. 11-26; O pedopmax nusuamctHdeckoro npouecca 2018—2019 rr.: B3mmsan cBepxy // BecTHHK rpaskaaHCKOTo
npouecca. 2020. Ne 3. C. 12-29.
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K €€ NU3YyYECHUIO U IIPUMEHEHUIO HA MPAKTUKE, & TAKXKE MOJE3HBIM TEOPETUYECKUM
MaTEepUAJIOM U1l TOCIIENYIOIINX UCCIIETOBAHUM.

Bmecre ¢ TeM, Henb3si HE OTMETUTh, YTO 3a4acTyl HCCIIEI0BATENN
OTPAaHWYMBAIOTCS JIUIIb LHUTUPOBAHUEM ITOJIOKEHUM MPOLECCYATbHOIO 3aKOHA, B
KOTOPBIX YHOTPEOISETCS TEPMHUH «CIPABEIIUBOCTH». DTO BIOJHE OOBICHUMO,
€CIM  MPOAHANM3UPOBATh, KAaKUM O0O0pa30oM KAaTEeropus «CHPaBEIAJIMBOCTHY
UCIIONB3YETCSI B JICUCTBYIOIIEM  LMBUJIMCTUYECKOM  IPOLECCYaJIbHOM
3aKOHOAATEIBCTBE.

B I'TIK P® TepMuH «cripaBeyIMBOCTEY» MUCIIOIB3YETCS BCETO JBa pas3a: B 4. 3
cT. 206, B Ka4eCTBE NPUHIIMIIA OINPEICICHUS JICHEKHOW CYMMBI, MOIJICKAIIEH
B3bICKAHHUIO C OTBETUYMKA HA CIIy4ail HEUCTIOTHEHMSI Cy1I€0HOTO PEIIECHNUs; a TAKKE B
y. 1 cr. 391.11 ITTIK P® B KOHTEKCT€ BO3MOXKHOCTH IPOBEPKU CYJIEOHOTO
IIOCTAHOBJICHHUS B IIOPAJIKE HA130pa o npeacrasieHuro [Ipencenarens BepxosHoro
Cyna P® wmm 3amectutens Ilpencenarenss BepxoBHoro Cyma P® B ciydae
HapyLICHUS WM OIPAHUYECHUS MPaBa 3aMHTEPECOBAHHOIO JIMIIA HA CIPaBEIIMBOE
cyneOHOoe pa30upaTelibcTBO HA OCHOBE [MPHUHIMIIOB COCTS3aTEIBHOCTH U
PABHOIIPABUS CTOPOH.

[IpuMeHHUTENHHO K apOUTPaKHOMY CYIOIPOU3BOJICTBY 3aKOHOAATENb MOLIEN
HECKOJIbKO MHBIM IyTeM, 3akpenuB B 4. 3 cT. 2 AIIK P® npaBo Ha cnpaBennuBoe
nyoJn4Hoe cyae0Hoe pa3OupareNnbCTBO B KadyeCcTBE OJHOM W3 3ajad
CYJIOIIPOM3BOJICTBA B apOUTpakHBIX cynax. AHamoruynas Hopma B ['TIK P® u KAC
P® orcyrcTByer. Jepunuuuu nim Habopa coaepaTeabHbIX MPU3HAKOB MpaBa Ha
crpaBenuBoe cyneoHoe pazouparenbctBo AIIK PD, Tem He MeHee, He COEPKUT.
BeposiTHO, 3TO CBsI3aHO C T€M, UTO JJAHHOE «IpaBoy Ob1I0 3akperuieHo B AIIK PO B
cBeTe mpucoearHenns Poccun k EBponeiickoii KOHBEHIIUHM MO TIPaBaM YeIoBeKa > U
TOJIKOBAJIOCh OHO B COOTBETCTBUU C IPABOBBIMU ITO3ULMAMU EBponenckoro cyna

110 npasam uenoseka («ECITY»)%,

55 Cm.: KonBeHnus o 3amuTe IIpaB 4eloBeKa M OCHOBHBIX cBOOO» (3akmiodeHna B . Pume 04 nos6ps 1950 roxa) //
CIIC «KoncynsranTllmocy.
% Cm.: ApGurpaxHbIii poleccyanbHblii Kogeke Poccuiickoii Meepalnu ¢ OCTaTERHBIMU MaTepHaiaMu Cy1e0HOM

npakTuku 1 komMmenTtapusimu / [lox pen. T.K. Anapeeoit. M., 2013. C 16 (aBrop rnassl — A I'. 3aiinesa).
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TepMun «cripaBeaTMBOCTH» ynoTpediserca u B uHbIX HopMmax AIIK PO: B u.
4 ct. 174 1 9. 10 ct. 248.2 anganoruuno 4. 3. ct. 206 I'TIK P®; B u. 1 ct. 308.10
anajgoruyHo 4. 1. ct. 391.11 T'TIK P®; B 4. 2 ct. 98 B KauecTBe TpeOOBaHMUS, B
COOTBETCTBHUM C KOTOPBIM OIpPEAEISETCS CyMMa BO3MEIICHUSI YOBITKOB,
MPUYUHEHHBIX OTBETYMKY MEpPaMU MO0 0OECIICUCHHIO UCKA.

AKTBI cyZiecOHOM MpakTUKU MO BOMPOCaM MPUMEHEHHUsS Ha3BAHHBIX CTaTel
IUBWIMCTUYECKUX MPOILIECCYAIbHBIX KOAEKCOB SICHOCTH HE MPUOABJISIOT — CJIOBO
«CTIPABEJITUBOCThY) YIMOMHUHAETCS B HUX B KauecTBE «(HOPMYJIbD», MPOU3HECEHHE
KOTOPOM HEOOXOJUMO [Jii MPUMEHEHUS] TOTO WJIM HHOTO 3aKOHOIOJIOXKCHUSI.
CnpaseymBocTh 10 cMbIciy 4. 3 ¢T. 206 I'TIK PD, 4. 2 cT. 98 4. 4 cT1. 174, 4. 10 cr.
248.2 AIIK P® numieHa kakoro-iu0o MO3UTUBHOIO COJIEPYKAHUS U HATOJTHSAETCS
UCKJIIOYUTEIHHO TI0 YCMOTPEHHUIO Cy/1a B KOHTEKCTE KaKI0r0 KOHKPETHOTO Jiena.

B KAC P® kareropusi «cpaBeJIMBOCTh)» YIIOMUHAETCS JIBa Pa3a KaK 4acTb
MPUHITUIA «3aKOHHOCTH U cripaBeiIuBoCTH (1. 3 cT. 6, cT. 9 KAC P®), xoTophIit
OTCYTCTBYET B JPYIHX LUBUIUCTAUYECKUX MPOIECCYaTbHBIX KOAEKcaxX. B oTouumne
OT UHBIX [IUBUIIMCTUYECKUX MPOLIECCYyAIbHBIX KOJIEKCOB, B KAC P® 3akoHonaTenb
NPEANPUHSI TOMNBITKY PACKPBHITh COJIEPKaHUE JAHHOTO MPHUHIMIIA, O YeM OyJeT
OoJee moapoOHO CKa3aHo Jajee.

Takum oOpa3zom, oOpamaeT Ha ceOs BHHMaHHE OTMEUCHHAs MHOTHUMU
VYEHBIMU  PacCOTJIACOBAHHOCTh ~ HOPMATHUBHOIO  3aKPEIUICHUSI  KaTeropuu

«CIIPABEIJIMBOCTBY B MPOLECCYalbHOM 3aKoHojarenbcTBe®’. He MeHpmias

KomMeHTupyst cocrosiHHEe COBpEMEHHOTrO 3akoHonarenscTBa, JI.A. BockoOuroBa ormedaer: «HeT pasymHBIX
00BSICHEHUH, TToYeMy B CiTydae cymonpoun3BojacTsa 1o aery mo Hopmam [TIK P® nnmn KAC P® 3anaueit sBusrorces
MPaBIJIbLHOE M CBOEBPEMEHHOE PACCMOTPEHHE M pa3pelIeHne Jiefia, a B ciIydae apOuTpaskHOTO CyIONPOM3BOACTBA -
JIMIIb CIIPaBeIMBOE CyieOHOe pa3OuparenseTBo. HeBoIbHO BO3HHMKAET BOIIPOC: PasBe Cy/| HE TOJDKEH B JII000M BHUJIE
CyJOIIPOU3BOJCTBA pellIaTh TaKyl 3ajady, Kak MpaBUIbHOE paspeuieHue jena? OcraeTcs HESCHBIM U 3HAYCHHE
MIOJIOKEHHUS O «3alIUTe HAPYIIEHHOTO WM OCIIAPHBAEMOTO IPaBay: SIBISETCS OHO LENbI0 CYIONpPON3BOICTBA, KaK B
TPOKIAHCKOM TIPOIEcCe, WIHM 3aaveld, Kak B apOUTpaXKHOM W aAMHHUACTpPATHBHOM?». CM.: [Ipobrnembl pa3BuTHI
mporeccyansHoro mpaBa Poccun: monorpadus / moxa pen. B.M. XKyiikoa. M., 2018. C. 52 (aBTop rmaBel —
BockobuTosa JI.A.).

5 Mmuorve ydeHble NpeMIAralOT YHUQUIUPOBATh U YIIyOUTh HOPMATMBHOE 3aKpeIIeHHE KaTeropuu
«cnpaBeuBOCTb». CM. Hatp.: bapbakaose E.T. Yka3. cou. C. 148; Boponyosa Y. B. CnipaBeUIMBOCTb B POCCHHCKOM
rpaxaaHckoM npouecce // CoBpemenHoe npaso. 2011. Ne 4. C. 74-76; Komaposa T.A. Yxa3. cou. C. 53-56; [Llupsesa
K.A. CripaBennBoe cynebHOe pelleHre B IPaJaHCKOM CyI0Npou3BozacTBe // Anmunuctparop cyna. 2022, Ne 2. C.
27-30.
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MyTaHUIIA APUT U B UHBIX 3aKOHOJATEIbHBIX aKTaX, a TAKXKE B CyJICOHON MPaKTUKE
pa3sHEIX ypoBHE*e. OTCyTCTBHE €IMHOO00pA3Us B IIPAKTUKE BBICIIUX CYJI0B, 4 TAKIKE
yacTas JUCKPELIMOHHOCTh COJIEPHKAHUS KAaTErOPUH «CIIPABEIIIMBOCTbY, TOJAPBIBAIOT
JIOBEpUE K JAHHOW KATerOPUU YUYEHBIX M NPAKTUKOB, a TAKXKE MPENSTCTBYET
OCO3HAHHUIO €€ TO3UTHUBHOTO COAEPKaHUSI.

CrnenyeT TakK€ OCTAaHOBUTHCS HA MO3ULUAX BBICIIUX CYAOB O CYIIHOCTH U
MECTE KaTErOpPHUH «CIPABEIIMBOCTE» B POCCUMCKOM IPABE.

B omnpenenennsix u mnocraHoBieHusx KonctutynmonHnoro Cyma PO
HEOJHOKPATHO YIOMHHAETCS CIIPABEIJIMBOCTh. TakKe IMO3ULUSA 10 HEKOTOPBIM
BOIIPOCAM TEOPUU CHOPABEAJIMBOCTH B TPaBe U3JI0XKEHAa B UH(MOpManuu
Konctutynmonnoro Cyna P® «MeTtononoruueckue acnekTbl KOHCTUTYLUOHHOTO
koHTponist (k 30-neturo Koucrturynuonnoro Cyna Poccuiickoit ®expepaiiuin)»
(«Memooonozuueckue acnexmoi»).

C mno3unuu BBICHIETO OpraHa KOHCTUTYIIMOHHOTO KOHTPOJSI KaTEeropus
«CTIPAaBEIJIMBOCTE» COCTOUT M3 HACATBHOIO M (PYHKIIMOHAJIBHOTO ACHEKTOB.
W neanbHbBIN aCIEKT KacaeTcs BO3MOKHBIX MOJIENIeH 00IeCTBEHHO-TIOJIUTUYECKOTO
YCTPOMCTBA, a (PYHKUMOHAIBHBIA — OTpaXaeT €€ HOPUANYECKOE COJICpKAHUE
(Metononmornueckue — acmekThl, pa3n.  1.3.1). 3akperuieHne — KaTeropuu
«crpaBeTuBOCThY B ripeamOyiie Koncturyiuu PO tpakryercs KoHCTUTYIIHOHHBIM
Cynom P® kak mpu3HaHUWE «UMIUIMIMTHOTO KOHCTUTYLIHMOHHOTO MPUHIIUIIA
CIPaBEIJMBOCTH», KOTOPbIA  HAMNOJHSIETCS  HOPMATUBHBIM  COJIEpKaHHEM
IIOCPEACTBOM  TOJKOBaHUA co cTopoHbl Koncturynnonnoro Cyna PO
(MeTomonoruueckue acmekTsl, pa3a. 1.3.1).

CripaBeITMBOCTh pacCMaTpUBAETCAd M KaK KauyecTBO (CBOWMCTBO) MPAaBOBOIO
peryJIMpoBaHus, «...TpeanoNararniee €ro HEMPOTUBOPEYNBOCTD

OCHOBOITOJIATAIONIMM IIEHHOCTSIM» W KaK OOIIeNpaBOBOI MPUHIIUI, O3HAYAFOIIIHMA

% Ha TepMHHOIOrMYECKYH0 MyTaHHILy BOKPYI KATErOPUH «CIIPABEIJIMBOCTBY» B 3aKOHOJATE]LCTBE U CyAeOHOM
MIPaKTUKe OOOCHOBAaHHO yKa3biBajoch B Jymrteparype. Cm. Hamp.: Batinan B.A. TIpuHUOWI CHpaBeIMBOCTH B
TpaXAaHCKOM IIpaBe  cyaebHoe yemoTpenue // I'paxaanckoe npaso. 2018. Ne 1. C. 22-28.

% Cwm.: Unopmanus Koucrurymonnoro Cyna PO «MeTo00rMIeCKHE aCTIEKTEl KOHCTHTYIMOHHOTO KOHTPOJIA (K
30-neruro Koncrurynunonnoro Cyna Poccuiickoit deneparyn)» (ogodpeHo pemennem Koncrurynuonnoro Cyna PO
ot 19 oxtsa6ps 2021 roga) // CIIC «Koncynbrantllmrocy.
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«...IOpUIUYECKOE PABEHCTBO M HAJICKHOCTH MPOIIECCYAbHBIX TapaHTHil (CyneoHas
3amuTa)» (Merogoioruyeckue acnekTsl, pasa. 1.3.1).

Konctutymmonneit Cyn P®  Takke  paccMaTpuBaeT  KaTErOPHIO
«CTIPaBEIJIMBOCTh» B KAu€CTBE 3AILUTHI «IPU3HAHHBIX OOILECTBOM ILIEHHOCTEW,
KOTOpasi MpEIIoiaracT NOJJICPKAHUE MEXKIY HUMHU OIPEIACICHHON HepapXuu
(MeTomonmoruueckre acmekThl, pa3a. 1.3.1).

Oco6oe BHnManne Koncrurynmonusiidi Cyq PO ynensieT COOTHOLIEHUIO U
B3aMMHOM 00YCJIOBJICHHOCTH KaTETOPUHU «CIIPABEIIMBOCTHY» U KOHCTUTYLIHOHHOTO
npuHIMNa paBeHcTBa. OTMeuas «HEpPa3phIBHYIO B3aMMOCBS3b» ITHX KaTEropui,
Konctutynmonnsii Cyn P® mnogyepkuBaeT HENONYCTUMOCTh — Pa3jIMYHOTO
0OpaIleHKs ¢ JIMIAMHI, HAXOAAIIMMUCS B OJMHAKOBBIX MIIM CXOJHBIX CUTYarusax®’,
MEXaHUYECKOTO YpaBHUBAHMS CyOBEKTOB IIpaBa, HAXONAIIMXCS B Pa3HOM
MOJIO’KEHUH, a TaKKe (OpMaIbHOIO MIPU3HAHUS PABEHCTBA CTOPOH.

B Merononornyeckux acreKkrax M JeXKalled B OCHOBE 3TOr0 JOKYMEHTa
npaktuke  Koncturynmonwsli  Cyn  P®  paccmaTpuBaeTr  KaTeropuio
«CIIPaBEAJIMBOCTHY, KaK: IIEHHOCTh, TPEOOBaHUE, KATETOPUIO, TIOHATHE, KPUTEPUH,
UJICI0, OCHOBAHUE NPABOBOIO PEryJIMPOBaHM, Lenb npaBa. OQHAKO Yalle BCETO
CIPABEAJIMBOCTD PACCMATPUBAETCS KAK IPABOBOM MPUHLIHIIL.

B akrax Konctutynumonnoro Cyna P® u3 kaTeropum «CnpaBeIIuBOCTH)
BBIBOJSITCSl CamMble pa3Hble MpPaBOBble TPeOOBaHHUA, UAEH, KOHLEMIHH, KOTOpPbIE
UMEIOT KaK OOIIENPABOBOM, TAK U OTPACIICBOM MJIM MHCTUTYIIMOHAIBHBINA XapaKTep.
CneactBusiMu (MM TPeOOBAHUSIMHU) KAaTErOPUHU «CIPABEIIMBOCTHY» IMPU3HAETCS:
WHIVBUAYAJIA3alysg  yrOJOBHOIO W aJIMHHUCTPAaTUBHOIO  HAKa3aHUA U
COPa3sMEPHOCTD €r0 COBEPLIEHHOMY HAPYIIEHHIO®; HEIOMYCTUMOCTD PUBJICYEHHS

JIMIIa K OTBETCTBEHHOCTH JBAXKIBI 32 OJJHO M TO JKe mpaBoHapyiieHue (non bis in

80 Cm.: [Tocranosnenne Koncturynuonnoro Cyzna P® or 17 mapra 2022 roga Ne 11-I1// CTIC «Koucynsraatllnocy.
81 Merononorudeckue acnektsl, pasa. 1.3.3; Iocranosnenne Koncruryuonnoro Cyna P® or 15 urons 1999 roxa
Ne 11-II; Tlocranosnenue Koucturynumonnoro Cyma P® ot 12 mas 1998 roma Ne 14; IloctaHoBieHue
Koncrurynuonnoro Cyna PO ot 19 suBaps 2016 roga Ne 2-IT; TToctanosnenue Koncturynuonnoro Cyna PO ot 10
¢espaist 2017 roga Ne 2-I1 // CIIC «KoncynbrantIlmocy.
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idem)®?; maxoxmenue OamaHca mpaB M OOA3AHHOCTEH YYACTHUKOB PHIHOYHBIX
OTHOIIEHHMI®; TOOPOCOBECTHOCTD MOBEAECHUS M 3alPET 3I0YIOTPEOIEHNS CBOUMH
IpaBaMM B TOM YHCJIE ITyT€M HAaBS3bIBAaHUsA CIab0i CTOpOHE OOpPEMEHHMTENBHBIX

%4 obecrieyeHne paBHOBECHS KOHKYPHPYIOIIMX HHTEPECOB

JIOTOBOPHBIX YCIIOBUHI
cTOpoH®;  ypaBHOBENIEHHOCTh  CBOOOABI  SKOHOMHYECKOH  JIEATENHLHOCTH
TpeOOBaHMEM OTBETCTBEHHOTO OTHOINCHHUS K TpaBaM M CBOOOJaM TeX, KOTO
3aTParMBaeT TaKas XO3SMCTBEHHAS IEATENBHOCTE; HEOMYCTUMOCTD TIEPEHECEHHS
Ha rpaxkJaH OpeMeHH HeOIaronpHusTHBIX MMOCIEICTBUHN, BRI3BAHHBIX YITYIIICHUSIMH
OPTaHOB IIyOJMYHONM BIACTH®'; HEOOXOAMMOCTh YydYe€Ta UEId IPaBOBOTO
PETYIMPOBAHUS TIPU NPABOIPHMEHEHUHN S 1 MHOTO€E JIPYTOE.

[TpuMeHUTENHHO K HUBUIMCTHYECKOMY mpoleccy, Koncrutynuonnsiii Cya
P® orMewaer, 4TO IOPUCAMKIIMOHHBIC TAPAHTHUW SIBIISIOTCS KIFOYCBBIMHU IS
obecnieueHust crpaseanuBocTu(MeToonornyeckue acnektel, pasa. 1.3.5). Ilpu
ITOM cama cynaeOHas 3alluTa JOJDKHA COOTBETCTBOBAThH CIPABEAJUBOCTUK...H B
WHCTUTYIIMOHATFHOM, M B TMpOIeCCyalbHOM acmekTax» (MeTomonoruyeckue
acrekTsl, pasza. 1.3.5).

CrpaBesIMBOCTh CYAONPOU3BOJCTBA B TOJKOBAaHWU KOHCTHTYIIMOHHOTO
Cyna PO, B yacTHOCTH, NPEANOJIaraeT:

1)  Hanmuywe rapaHTUil peaabHOro W 3()(PEKTHBHOTO BOCCTAHOBICHHS B

npaBax®®, BO3MOKHOCTHM TIOJydeHHMs pealbHOM CyHeOHOM 3alMTBl  IyTEM

BOCCTAHOBIICHHS HAPYILEHHKIX IpaB 1 cBo6on’’;

62 Cm.: Iocranopnenue Koncruryuuonnoro Cyma P® or 04 ¢espans 2019 roga Ne 8-II; IlocranopneHue
Koncrurynmonnoro Cyna P® ot 21 mapta 2013 romga Ne 6-11 // CIIC «KonucyapranTlLmrocy.

63 Cwm.: TlocraHoBieHHe Koucruryunonnoro Cyna P® ot 18 wmrons 2008 roma Ne 10-IT; IlocranoBieHue
Koncrurynmonnoro Cyna P® ot 14 nexadpst 2023 roga Ne 57-I1 // CTIC «KoncympranTtlinrocy.

6 Cm.: Tocranosnenne Koucrurymuonnoro Cyma P® or 03 ampens 2023 roma Ne 14-I1 // CIIC
«Koncynbrantllntocy.

85 Cm.: Ilocranosnenue ot 13 despans 2018 roga Ne 8-I1 // CTIC «KoncynsrantILmocy.

86 Cwm.: Ioctanosnenne Koncturyrmonnoro Cyna P® ot 24 mons 2009 roga Ne 11-IT // CIIC «Koucynbsraatllnoc.
87 TTocranosnenue Koncturyuuonnoro Cyna PO ot 22 urons 2017 roga Ne 16-IT // CTIC «KoncynbrantILmocy.

8 Cm.: Ilocranosnenne Koncturymmonnoro Cyma P® or 25 mapra 2008 roma Ne 6-II; IlocraHosienue
Koncrurynmonuoro Cyna P® ot 31 oxta6ps 2024 roga N 49-11 // CIIC «Koncynsrantllmocy.

8 Cm.: Tlocranosnenue Koncruryimonnoro Cyna P® or 08 urons 2015 roma Ne 14-11 // CTIC «KoncynbrantILmocy.
0 Cwm.: Tocranosnenne Koucrurynmonnoro Cyna P® or 21 anpens 2010 roga Ne 10-IT; TloctaHoBneHue
Koncrurynmonuoro Cyna P® ot 25 anpens 2011 roga Ne 6-I1 // CIIC «Koncynbrantllmocy.
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2)  HEJAONMYCTUMOCTh (pOopMaibHOTO MpPHMEHEHHWsT HOpPM TpaBa 0e3
MCCIIEI0BAHMS CYIECTBA 0OCTOATENLCTB eia’s,

3)  yCTaHOBJICHHWE HWHCTHTYIIMOHAJIBHBIX U MPOICAYPHBIX  YCIOBHIA
OCYIIECTBICHUS  TPOILECCYalbHBIX  TpPaB,  OTBEYAIOIIMX  TPEeOOBaHUSIM
nporeccyaabHo 3(PQGEKTUBHOCTH W DKOHOMHU B HCIIOJIB30BAaHUU CPEICTB
CyIeOHOM 3aIUTHI, ITPO3PAYHOCTH OCYIECTBICHHS IPABOCYAUS ';

4)  y4er 0COOCHHOCTEH BUOB CYAOIPOU3BOJICTBA, OTICIBHBIX KATETOPHIA
JIeJT, a TaK)Ke JISKAIINX B MX OCHOBE MaTepUaIbHBIX MPABOOTHOIICHUH, IPUHITUIIOB
mpaBa, TapaHTUl MpaB W CBOOOJ TPakJAaH W OpPraHU3ANMKA TPH TOJIKOBAHUU H
IPUMEHEHHH 3aKOHOIATENIbCTBA S,

5)  cobmomeHue mOpaBa Ha 3aKOHHBIA cyn’®, a Takke TpeGOBaHMIA
00BEKTHBHOCTH, OECIIPUCTPACTHOCTH U HE3ABUCUMOCTH Cyei’”;

6)  BBIHECEHHME CyACOHOTO pCIICHUS, OTBEYAIOIIEr0 HE  TOJBKO
TpeGOBaHUAM 3aKOHHOCTH U 000CHOBAHHOCTH, HO U CIIPaBEIIUBOCTH ' ®;

7)  obecrniedyeHHWe TMPaBOBOWM OMNPEICICHHOCTH M, KakK CICICTBUE,
MIPUHITUIIOB PABEHCTBA U 3aKOHHOCTH MOCPEACTBOM €IUHOOOPA3HOTO TOJIKOBAHUS U

IPUMEHEHUsI HOPM TMpaBa, CHCTEMHOW, a He (opMaIbHOM HHTEpIpETaun

IPUMEHSEMBIX IPABOBBIX HOPM' ']

T Cwm.: TlocraHOBIEeHUE Koucruryunonnoro Cyna P® or 14 wmons 2003 roga Ne 12-I1; IlocranoBieHue
Koncruryunonnoro Cyaa P® ot 30 uronst 2020 rona Ne 31-I1; TToctanosnenue Koncruryunonsoro Cyna PO ot 28
Mast 2024 roma Ne 26-I1; TTocranornenue Koncruryimonsnoro Cyma P® ot 26 anpens 2021 roga Ne 15-IT // CTIC
«Koncynsrantllimocy.

2 Cm.: ocranosnenue Koncrurynuonnoro Cyna P® or 19 mapra 2010 roga Ne 7-I1 // CIIC «Koucynbsrantlnocy.
8 Cwm.: Hocranosnenne Koucrurynuonsoro Cyma P® or 28 mas 1999 roma N 9-II; IlocraHopieHue
Koucrurynmonnoro Cyna PO or 21 mapra 2007 rona Ne 3-I1 // CIIC «KoucynbranTtlLitocy.

7 Cwm.: IlocTaHoBICHIE Kouncturyunonsnoro Cyzna P® ot 21 sauBaps 2010 roga Ne 1-I1.

8 Koucturyunonnsii Cyn P® ormeuan: «...HE3aBUCHUMOCTb CyA€W HE JIOJDKHA MOJBEPraTbCcs COMHEHHUIO HU C
CyOBEKTHBHOW TOYKHM 3pPEHUS YYACTHUKOB CYACOHOTO TpoIriecca, HU ¢ OOBEKTHBHON TOYKH 3PEHHS, BRIpaXKAIOIICH
MyONMYHYI0 TOTPEOHOCTh B ABTOPHTETHON W TOJB3YIOMICHCS JOBEpHEM OOMIeCTBa CyACOHOM BIIACTH, PEIICHUS
KOTOPOH JOJDKHBI OBITH HE TOJNBKO (DOPMANBHO 3aKOHHBIMH, HO W JICTHTUMHBIMH, TO €CTh BOCIPHHUMATHCS Kak
CIpaBelJIMBbIE ¥ Oe3ylpeuHble, a CIeJA0BaTeNbHO, CIyXallue IesiM JACWCTBEHHON CyIeOHON 3amuTh».
Merononorudeckue acekTsl, paza. 1.3.5.

76 Cm.: ITocranosnenne Koucturynuonnoro Cyna P® ot 16 nos6ps 2018 Ne 43-I1 // CTIC «KoncynsTanTlILmocy.

7 Cwm.: Mocranosnenne Koncrurynuonnoro Cyaa P® or 15 mons 1999 Ne 11-IT // CIIC «KoucymbrantIlnocy.
Koncturynnonnsii Cyn P® ormermn: «B gaHHOM KOHTEKCTE 0co0oe 3HadeHHe MpHoOpeTaeT eauHoobOpasue
CyneOHOW MPAaKTHKH, a TAKXKe MOCICIOBATEIBPHOCTh W HEMPOTHBOPEYHBOCTh MPAKTHKH CaMHUX BBICIIUX CYIECOHBIX
OpPraHOB B KaUYECTBE HEIIPEMEHHOTO YCIOBUS enuHoo0pasus. [IpoTruBopeurs B Cy1eOHBIX HHTEPIPETALUSIX CO3IAI0T
MPEIOCHUIKH U TPOW3BOJIBHOTO MPUMCHEHUS 3aKOHA W, CHW)Kas MPEICKa3yeMOCTh MPABOBBIX MOCIEICTBHIMA
JIEHCTBUH CYOBEKTOB MPAaBOBBIX OTHOIICHHI, BEIYT K HAPYIICHUSIM KOHCTUTYIIUOHHOT'O IPUHIIHIIA PABSHCTBA IIEpe]T
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VYka3aHHBIMH ~ TpeOOBAHUAMU KaTeropus «CTIPABEIIUBOCTHY B
untepnperaunu KoncrurynuonHoro Cyna PO He ncuepnbsiBaercs.

Kak BHJIHO M3 NEPEUNCICHHBIX MO3ULNN, KATETOPUsl «CIIPaBEUIMBOCTH» B
HUMBHJIMCTUYECKOM Tpouecce koHcTpyupyercss KoncruryunonneiM Cyaom PO
IyTEM BBIJCJICHUS HEKUX OOIIMX Haudaj, Haubosiee 00OOLIEHHBIX UJIEH, KOTOPHIE,
OyAy4H OTpa)KEHHBIMM B LIMBHJIMCTUYECKOM IPOLIECCYaTbHOM 3aKOHOJATENIbCTBE,
IpU3BaHbl 00ECIIEYUTh COOTBETCTBUE CYIOMPOU3BOACTBA MO TPAKIAHCKUM JeliaM
(B IIMPOKOM CMBICJIE) IPUHATOMY HaIIMM T'OCYJJapCTBOM (a BEpHEE CKa3aTh — CAMUM
KoucturyrmmmonasiM cygom P®D), oOpasy 0dosoicHoeo, TPaBUIBLHOTO CyAeOHOTO
Ipo1iecca.

PaccmaTtpuBasi cpaBesIMBOCTh KaK OOIIETIPaBOBYIO KaTErOPHUIO, BBICIINN
OpraH KOHCTUTYIIMOHHOTO KOHTPOJISI HACBIIIAET €€ HOPMATHUBHBIM COJIEPKaHHEM
HKCTEHCUBHO — MpPU TOMOIIM YBS3bIBAaHUS C HEW Bce OOJBILIEr0 KOJIMYECTBA
OOIIENPaBOBBIX,  KOHCTUTYLIMOHHBIX,  OTPACIE€BbIX, HMHOIZIAa  MOPAJbHBIX
TpeOOBaHMI, MPUHIUIIOB U UEHHOCTEH, MpUaBas UM, TEM CaMbIM, MOBBIIIEHHYIO
aBTOPUTETHOCTh U 3HAYMMOCTH, & KATETOPUH «CIPABEIIMBOCTE» — HOPUIUYECKOE
HaIlOJIHEHUE.

Bmecre ¢ TemM Takoe OJKCTEHCHBHOE PACIIMPEHUE OCTAETCA JOCTATOYHO
XaoTHYHBIM M OeccucteMHbIM. [IpoGnema 3akitouaeTcss Jaxe HE B TOM, YTO
Koncturyunonnsii Cyn P® mnoaBoauT moj KaTEropuio «CIPaBEAJIMBOCTHY
pa3JIMYHbIE IIPABOBBIE SIBJICHMS, CB3aHHbBIC C PA3HBIMU OTPACIISAMH, [IOOTPACIAMHU
Y OTJEJIbHBIMA HUHCTUTYTaMH ITPaBa, UMEIOIIUMHU IPUHUIUITHAIBHO PA3JIUYHBIE LN
Y METOJIbl IPABOBOTO PETyIUpPOBaHUs. Takol Moaxod 3aKOHOMEPEH U HEU30ekKeH,
MOCKOJIBKY KaTeropus «CIpaBeJIMBOCTH» HMEET OOILENpaBOBOM XapakTep u
3HAYCHHUE.

['maBHasi CJIOXHOCTh 3aK/IIOYAETCS B OTCYTCTBMM OOILEH 4YacTH Yy4YeHUS

Koncrurynmonsnoro Cyna P® o cipaBeisIMBOCTH B PaBE U SICHOM METOAOJIOTUH €€

3aKkOHOM. KOHCTUTYIIMOHHO 3HaYMMOE TpEOOBaHKE CMHCTBA MIPABOIPUMECHEHUS U IPUOPUTETHON POJH CYJCOHOTO
MPaBOIPUMEHEHUS 00YCIIOBIHBACT BAXKHOCTh YCTOMYMBOCTH M HEMIPOTHBOPEYHBOCTH MPAKTHKH BBICIIUX CYICOHBIX
WHCTaHIWIA, 8 TAKXKe YCHIUH 110 MOIIePIKaHUI0 eINHO00pa3us Bcero cyneoHoro». CM.: MeTomoIornaeckue acreKThl,
pasn. 1.3.5.
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VCCJIEIOBAHMS U IPUMEHEHUS. becCIOpHO BaXKHBIX, HO JJOCTATOYHO HECUCTEMHBIX
BBIBOJIOB 00 OTHENbHBIX NPOSBICHUSIX CIPABEUIMBOCTH B TIpaBe SBHO
HEJ0CTaTOYHO.

BMmecte ¢ TeM CIIO)KHO PasfenuTh 0OECIOKOCHHOCTh HEKOTOPBIX aBTOPOB
y4YalleHUEM UCIOJIb30BaHUS B MPAKTUKE BBICIIUX CyJIE€OHBIX OPraHOB KaTEropui ¢
JUCKPELIMOHHBIM COJIEP>)KaHNUEM, K KOTOPBIM B HACTOSIIIIMA MOMEHT MOKHO OTHECTH

¥ CIPaBEIUBOCTE

. B cBa3um ¢ wem crour nopaepxkare nozunuioo M.A.
AnusrckepoBa:  «Bo3pakeHus OTHOCUTENBHO HCHOJB30BAHHMS B  CyJcOHOU
NEATEIbHOCTH  TOHATUS  «CHPABEMJIMBOCTH», CBOJAIIMECS K  MpoliemMam
CyOBEKTHBU3MA, HEOAHO3HAYHOCTU M CJIOKHOCTH MOHHUMAHHMS CHPABENJIMBOCTH,
BpsII JIM MOKHO IPU3HATH JOCTAaTOYHBIM OCHOBAHUEM JJI1 UCKIIIOUECHUS JAHHOIO
TIOHATHSA U3 cPePBI CyA€OHOr0 IPABOIPUMEHEHUS) .

[loTpeOHOCTF B NPaBOBOM MEXaHHU3ME, IO3BOJIAIOIIEM pEalIn30BaTh B
OOIIECTBEHHBIX OTHOUIEHMSIX CIpPaBEIJIMBOCTb, 3aKOHOMEpHa. B oTcyrcTBHE
YCTOSBIIEHUCS  3aKOHOMATEIBbHOW WM JOKTPUHAJIBHOW KOHIEHIMU TAaKOIo
MEXaHu3Ma CcyJeOHasi BIACTh BBIHY)KJIEHA CAMOCTOSITEIBHO HCKaTh IyTH
YVIOBJIETBOPEHUSI  BO3HUKAIOUIMX B  pPEAJbHOM  JKU3HU  OOIIECTBEHHBIX
norpebrocteii®®. B 1oBonbHO cTabunbHoM npaktuke Koncturynuonnoro Cyna PO
KaTeropusi «CIpPaBEIIMBOCTbY, TaK UM UHAYE, MPUOOpETaeT HOPMATUBHYIO «IJIOTh

1 KpOBBb» 5L,

8 Cm. nanp.: Baiinan B.A. TIpuHIUN CIIpaBeMBOCTU B IPaXIaHCKOM IIpaBe U cyaebHoe ycMoTpenue; Kypbamoe
A A VYxa3. coud. CTOUT OTMETHTh, YTO HEIOBEpHE K T. H. OIICHOYHBIM IOHATHSAM B IIpaBe M KaTeropuu
«CIIPaBEUIMBOCTHY», B YaCTHOCTH, He HOBO. CM. Hamp.: [loxkposckuii M.A. CripaBeUINBOCTh, YCMOTPEHUE CYIbH H
omeka (/luneMMBbl COBPEMEHHOTO TpakKIAaHCKOTO IpaBa B oOmacTu moroBopoB) // BectHuk mpaBa. 1899. Ne 10
(mexabps). C. 59-88.

™ Anusckepoe M.A. TIpaBo Ha cIpaBeaUBYIO CyAeOHYIO 3alUTY B CyJaX HepBOil U KACCALMOHHOM MHCTAaHLMi B
rpaxnaHckoM nporecce // XKypran poccuiickoro npasa. 2008. Ne 9. C. 85.

& Tlo sTOMy BOMpOCY MHTEPECHBIMM MpesCcTaBIstoTcs cieaytomue Mbican C.K. 3araiinoBoii: «Cybl TepBbIMH
CTAJIKUBAIOTCS ¢ poOenaMu, MPOTUBOPEUMSIMHE B 3aKOHE. ... CyAeOHas BIACTh Yepe3 CBOM CyAeOHbIE OpTaHbl MOXKET
OTIEpPaTHUBHO IOKA3aTh ONpeeIeHHbIC PaBMiIa PETYIMPOBAHUS CIOXKHBIX CHUTYallWd, 1aTh 3aKOHOJATEN0 00paserl
Oyaymiero 3aKOHOAATENBFHOTO Tpeanucanus <...> Ho m3-3a HeCOBEPIIEHCTBA IOPUINUECKON TEXHUKH, OTCTABAHUS
3aKOHOJIATEICTBA OT PA3BHTHUS OOIIECTBEHHBIX OTHONICHHH, MPaBOBask HOPMa MOXKET HE OTpa)kaTb KaTETOPHIO
CIIPAaBEIJIMBOCTH, CYIIECTBYIONIYIO B OOIIECTBE HA JaHHBIM MOMEHT. M ¢ TakuMm nucOanaHCOM MEXIY MPaBOBOM
HOPMOH U CIPaBEAINBOCTBIO IEPBBIMU CTAIKUBAIOTCA cyAb. CM.: 3aeatinosa C.K. Yka3s. cou. 121, 172.

81 Hanpumep, JLJI. Illammypun oTmedaeT: «...0000meHne cyneOHol mpaktukn Koucrutynmonnoro Cysa
Poccuiickoit ®enepaniuu N03BOJSET clienaTh BbIBoJ 0 ToM, 4To Koncrurynuonunsiit Cyn Poccuiickoit @enepanuy ...
BECbMa aKTHBHO NPUMEHSET OAWH W3 (yHIaMEHTaJIbHBIX INPUHIMIIOB NpaBa - HPUHIOWI CIPaBEJIMBOCTH.
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[Toatomy nannmatuBy Koncrutynmonsoro Cyaa P® no KoHCTpyHpOBaHUIO
CyIeOHOM KOHUENIMH CHpPaBEIJIMBOCTA B IMpPaBe CTOUT B LEJIOM IMOAJEPKATh.
OpHako MHOTME NPEMJIOKEHHBIE pEUICHUS  CTPaJalT  CyIIECTBEHHBIMU
Hefocrtarkamu. Cpeau HUX — OTHECEHHUE CIPABEIMBOCTH K MPUHLMIIAM IpaBa,
TEPMUHOJIOTHYECKAs HEOIIPEIENEHHOCTRE?, qacTas JEKIJIAPaTUBHOCTD
VICITOJIB30BAHUS TEPMHUHA «CIIPABEIIIMBOCTBY, OTCYTCTBHE CUCTEMBI OIIPEIEIECHHBIX
WIN ONPENETUMBIX KPUTEPHUEB CIPABEIIMBOCTH CYAONPOU3BOACTBA U CYIEOHOTO
IIPaBONPUMEHEHUS U T. 1.

B nuteparype 1no rpaxaaHcKoMy U apOUTpa)KHOMY IIPOLIECCYATbHOMY IPABY
KAaTeropusi «CIpPaBEUIMBOCTbY) OCTAeTCs JOCTAaTOYHO BocTpeOoBaHHOU. Kak
IPaBUIO, YUEHbIE, IOJPOOHO U3YyYalOIIME JaHHYIO TEMY, MPEAaraloT aBTOPCKUE
KOHIIETIIMU CIIPABEIJIMBOCTH B LIMBUJIMCTAYECKOM IIPOLIECCE, KOTOPBIE 3a4aCTyIO
OTJIMYAIOTCA 3aMETHOM CHeU(UKON, XOTs HE JUIIEHbl H OOIMX YeprT.
[TpencraBisieTcst HEOOXOIUMBIM KPaTKO OCTAHOBUTHCS HA HEKOTOPBIX U3 HUX.

PaccmarpuBas ~ cnpaBemIMBOCTb, KAk  KAaT€TOPHUIO,  BKIIIOYAIONLIYIO
HOPMAaTUBHBIEC, MOpAJbHBIC, HUICOJIOTMYECKUE U MOoauTH4YecKue sneMeHThl, E.T.
bapbakan3e NpuXoauT K BBIBOAY, YTO OHA TECHO CBsI3aHa ¢ OECHPUCTPACTHOCTBIO,
YECTHOCTbIO M TIOMCKOM MCTHHBI, CBOOOJONH CYIEHCKOrO YCMOTpEHUS,
npo(hecCHOHATU3MOM, JOOPOCOBECTHOCTHIO, a TaKK€ BHYTPEHHUM YOeXJIeHHEM
cynen. [Io MHEHUIO yd4eHOro, B IpakIaHCKOM IIPOLIECCYAJIbHOM IIPAaBE KATETOPHUIO

«CHPaBEJIMBOCThY) HYKHO paccMaTpuBaTh B JBYX AaCHEKTaXx — KakK IPUHLUII

BripaboTanace JOCTaTOYHO CTAOWJIbHAS TpPaKTHKa OOpANmICHHUS W BBICIINX CYACOHBIX HHCTAHIUN K IOHSITHIO
«CIIPAaBEUTUBOCTEY, YTO SBISCTCS O3UTUBHBIM MPUMEPOM IS CYIOB HIKECTOAIINX HHCTAHIUNY. CM.: [llamuypun
JLJI. CrpaBeyIMBOCTh KaK MPHHIUI POCCHHCKOTO IMBHJIMCTHYECKOTO IPOIECCyalbHOr0 TpaBa // BecTtHUk
rpaxnaHckoro npomecca. 2018. Ne 4. C. 32-45 C.18.

82 Hy»HO OTMETUTB, UTO He MEHbIIAA TEPMUHOJIOIMUECKAs HEOIPEIeIeHHOCTh HAOMI0AaeTCs U B aKTaX BepXxoBHOTO
Cyna P®. B wacTHOCTH, CIpaBeIIMBOCTh UMeHyeTcs: «rpeboBanuem» (Cm. Hamp.: [TocranoBnenune BepxoBHOTO
Cyna P® ot 01 nexabps 2023 roga Ne 75-AJ123-5-K3), «obmenpaBoBbiM mpuaIAnom» (CM. Hamp.: myHKT 13 O630pa
cynebHoi nmpaktuku BepxoBHoro Cyma P® Ne 2 (2023) (yrs. IIpesunnymom Bepxosroro Cyna P® 19.07.2023 r.),
«KOHCTHTYIIHOHHBIM TNpuHOUNOM» (CM. Hamp.: ANCUISIHOHHOE OIpeaelicHHe ATCUIAIUOHHON KOJUICTHH
BepxosHoro Cyna P® ot 29 mas 2018 roma Ne AITJI18-176); «uernocThio» (CM. Hamp.: Onpenencuue CyneOHOM
KOJUIETHH TIO JiesiaM BoeHHOcTyx)amux BepxosHoro Cyma P® ot 02 mast 2024 Ne 226-KAJ124-2-K10); «uneei»
(IToctanornenne Bepxoproro Cyna P® ot 20 nexabpst 2024 roma Ne 11-A/124-57-K6) u T.1.
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TPaXXAAHCKOTO TMpollecca M Kak TpeboBaHUE, MPEenbsABIsSEMOE K CyaeOHOMY
pemennio®,

T.M. YananoB mojaraer, 4YTO B IPaXIaHCKOM M apOUTPa’KHOM IpoLECcCe
KATETOpUsl  «CIIPAaBEJIMBOCTBY)  SIBIIETCS  yPABHOBEWIMBAIOIIMM  JUIA  BCEU
COBOKYIIHOCTH IIPUHUMIIOB HA4YaJloOM, a TAaKXE HOPMAaTUBHBIM CPEACTBOM
«COLMAIU3alUW» MPUHIMIIOB COCTA3AaTEIbHOCTH U JUCHO3UTUBHOCTH B «YUCTOM
Buae»®*. CripaBeIMBOCTD, Ha €r0 B3IV, ABISETCS 000OIIEHHBIM (QYHKIMOHAIOM
CYJOIIPOU3BOJICTBA, BBIIOJIHIET POJIb «HAIACHCTEMHOIO PETYISITOPA B CHUCTEME
MPUHIIAIIOB MpoIieccay, (pakTopa MpaBOCO3HAHUA CYIbH, a TAKKE MOTUBAIIMOHHOTO
aCIIeKTa CyIeHCKOr0 YCMOTPEHHS® .,

CymiecTBEeHHBII  BKJIAJ B COBPEMEHHOE IIOHMMAaHUE  KAaTErOpHUH
«CHPAaBEIIMBOCTE» B LIUBHINCTHYECKOM mnpouecce BHeC A.T. boHHep. YueHbIl
I10JIaraJ, 4YTo KaTeErOpHsl «CIPABEMINBOCTEY» BKIKOYAET HPAaBCTBEHHBIE, COL[UAJIBHBIC
U TIPAaBOBBIEC ACMEKTHI, a CYIIHOCTh COLMAJIIBHOM CIPABEIJIMBOCTU CBOJIUTCA K
«...CIpaBeAJIMBOMY OOMEHY W pacrpejaeneHuo». Kareropus «cnpaBeaIMBOCTDY,
10 MHEHUIO YYEHOT'O, CBS3aHA C PAaBEHCTBOM, BBICTYNAIOIIHUM €€ YaCThIO HapsLy C
IPOTPECCUBHBIM HEPABEHCTBOM®,

B cdepe cymonmpousBoiacTBa NPHUHLMII COLMAIBHON CHpPaBeIIMBOCTH
IIPEANOoIIaraeT pa3pelieHNue KaK10ro Cropa KOMIETEHTHBIM OPIaHOM «...B TOYHOM
COOTBETCTBUM C 3aKOHOM M JICHCTBUTENBHBIMU 00CTOATENLCTBAMH Jea»s’.

A.T. DbonHHep BbIACIST IOPUAMYECKYIO CIPABEMJIMBOCTh, KaK 4YacTb
COLIMAJIBHOM CIIPaBEUIMBOCTH, KOTOpas 3aKIIOYaeTcsi B BBIHECEHMHM HauboJee
ONTUMAJIBHOTO, COOTBETCTBYIOLIETO OOCTOSITENIbCTBAM JAHHOTO KOHKPETHOTO Jiea

pEILEHHs, OCTaBAACh B PAMKAX IPABOBOM CHCTEMBISS,

8 Cwm.: bapbakaose E.T. Yxa3. cou. C. 19-22.

8 Cm.: Yananoe T.Y. OpraHu3allMOHHO-NIPABOBOE 0OECNEUEHHE PEATM3ALMY IIPUHIIMIIA CIIPABEJIMBOCTH B CY1€0HOI
nestenasnoctH. C. 33.

8 Tam xe. C. 55.

8 Bonnep A.T. 36pannbie Tpy bl [IpUHIMIBI MPakIaHCKOTO MpoeccyanbHoro npasa. C. 174-175.

8 Tam xe. C. 310.

8 Tam xe. C. 185.
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H.A. I'pomomnna, Bo MHOroM cornamasch ¢ MHeHueM A.T. BboHHepa,
YKa3bIBAE€T, UTO B LIMBHJIMCTUYECKOM MPOLIECCE MPOSBISIETCA KAK MAaTEPHAIBHO-
MPaBOBOM, TaK U MPOLIECCYaTbHO-TIPABOBOM aCMEKThl OOIIENPAaBOBOrO MPUHIUIIA
COLMAILHON CIIPABEIUBOCTH,

bmmska k mHennto A.T. bonnepa nosunus II.H. Cepreiiko, no MHEHHIO
KOTOPOTO CIPAaBEJIMBOCTh CyA€OHOIrO pEIIeHUs CBsS3aHA C €ro MaTepuaibHO-
MPaBOBOM M TMPOILECCYyaIbHO-MIPABOBOM 3aKOHHOCTHbIO, OOOCHOBAaHHOCTHIO U
COOTBETCTBUEM HOpMaM Mopanu. OIHAaKO 3aKOHHOCTh He 0043aTebHO 03HAYAET
U CTPaBEIMBOCTh Cy/IEOHOTO aKTa, MOCKOJBKY «...HE BCIKOE 3aKOHHOE PEIICHUE
CpEIU pAfa IPYTUX 3aKOHHBIX PELICHHI BCEr/a BBICTYNAET KaK CIpPaBeIuBoOe» ..

JI.C. AdanacbeB  paccMaTpuBaeT  CIPaBEIJIUBOCTh,  Kak  IIEJb
HUBWIMCTUYECKOTO Mpoliecca, KOTOpass OOBEKTUBUPYETCA Uepe3 CUCTEMY
MUHUMAJIBHBIX ~ TPOIECCYaJbHBIX  TapaHTUA  CIPaABEIJIMBOTO  CYJIEeOHOTrO
pazOupaTenbcTBa, K  KOTOPBIM  OTHOCSTCS:  IYOJMYHOCTh  CyA€OHOTO
pa3OuparenbcTBA B YCIOBHUSIX PABHBIX IMPOILIECCYAIbHBIX BO3MOXKHOCTEH U
COCTSI3aTEIBLHOCTH CTOPOH; pa3yMHBIH CpOK CylneOHOTO pa3dupaTeabCcTBa,
BBEIHECEHHE CYI0M MOTHBUPOBAHHOTO PEIICHHS 2,

CropaBeyIMBOCTh BBICTYNMAET B IUMBHJIMCTHYECKOM MPOLIECCE TAKKE KaK
«1paBoBO€  TpeOOBaHWE  JUCTPUOYTUBHOTO  XapakTepa», CBS3aHHOE  C
repepacupeesiCeHueM MEXAy CyAOM U JIMIAMH, YYacTBYIOIIMMH B JIEIIE,
COBOKYITHOCTH IIPOLIECCYAIbHBIX IIPAB U 00SA3aHHOCTEN .,

IIo muenuro B.B. ApryHoBa Kareropusi «CIpaBeIJIMBOCTBH» B KOHTEKCTE
pa3pelleHus CIIOPOB 3aKIOYAETCS B TOM, YTOOBI Kaxgasi CTOpOHA KOH(IUKTA MOTJIa
BBIPA3UTh CBOK MO3MIUID. YUYEHBIM OTMEYAeT AaKCMOMATHYECKHUM XapaKTep

CIpaBeAJIMBOCTU TpaBocyausi. M3 0e3ycioBHOro mpaBa ObITh BBICAYIIAHHBIM U

8 Cwm.: Ipomowuna H.A. O cnpaBe/iMBOCTH B LMBMJIMCTHYECKOM Tipouiecce (uutas A.T. Bonnepa) / BecTHuk
rpaxxaanckoro npoiecca. 2022. Ne 4. C.41-43.

% Cm.: Cepeetixo IT. H. 3akoHHOCTB, 060CHOBAHHOCTb 1 CIPABELTMBOCTh Cy1e0HbIX akToB. KpacHonap, 1974. C. 139-
148.

% Tam xe. C. 146.

%2 Cwm.: Apanacwes JI.C. Yxas. cou. C. 13-14.

9 Tam xe. C. 13, 43.
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YCIIBIIAHHBIM (MJIM «IpaBa BBIPA3UTh CBOE MHEHHUE B CY/€») BBITEKAIOT MHOTHE
OPUHIUIOB  LHUBWIACTHUYECKOIO  Ipolecca,  BKIOYas  JUCHO3UTUBHOCTD,
COCTSA3aTENBHOCTD, PABHONPABHE CTOPOH | T.1.%,

N.b. TI'mymkoBa BHIAT B TMPHUHIMIIE CHPABEIIUBOCTHUK...OCHOBHbIC
IIOJIOXKEHUS, [ICHHOCTH U CBOMCTBA IIPABa, BOIUIOLIECHHBIE B COAEPKaHUM IIpaBa U
IIPaBONPUMEHUTEIBHBIX [PAaBOOTHOLICHUI, HAIIPaBJICHHBIE HAa IOCTPOCHUE
ONTUMAJIBHBIX MPABOOTHOLIEHUH, OCHOBAHHBIX HAa COOJIFOJICHHMM HHTEPECOB Kak
YYaCTHHMKOB IIPaBOOTHOINIEHHS, TAaK U BCEro 00mecTBa B Henom» . CIIpaBeTMBOCTh
CyJONPOU3BOJCTBA, [0 MHEHUIO aBTOpa, JOCTUIAETCSd JEHUCTBHEM HOPM
MEXIyHaponHoro mnpasa, Konctutymum P®, mnponeccyalbHbIX HOPM U
npuHIUnos®,

T.A. KomapoBa paccMaTpuBaeT CHpPABENIMBOCTE B  T'PAXKIAHCKOM
CYJIOIIPOM3BOJACTBE B IIMPOKOM M Y3KOM 3HayeHUsAX. B MMpoKoM cwmbIcie
CIPABEMJINBOCTD  SIBISETCS 0000LIEHHBIM KaueCTBOM  TPaXkKIaHCKOIO
CYJOIIPOM3BOJICTBA (CHPAaBEMJIMBOCTh MpPaBa M MPABOINPUMEHEHHUS), & B Y3KOM —
BBICTYIIAET €ro NMPUHUHUIIOM. [10 MHEHHIO aBTOPA, CIIPaBEUIMBOCTD SIBISIETCS TAKKE
«...CBO€OOpa3HbIM (PyH/IaMEHTOM, Ha KOTOPOM 0a3upyeTcsl OTPacib IPakIaHCKOro
IpOIIECCYaabHOro mpaBay o,

VY4eHblid BbIAEIAECT JBa AaCHEKTa CHOPABEMJIMBOCTH B  TI'PaXKIaHCKOM
CYJIONIPOM3BOJICTBE — CHPABEMJIMBOCTh CYJNEOHOTO akTa M CHPaBEIJIUBOCTh
cyaeOHoro pazouparenbcTBa. JJocTHKeHre elnu IpaXk JaHCKOTo CyA0IPOU3BO/ICTBA
CBSA3aHO C OOBEKTUBHBIM, OECIPUCTPACTHBIM IMPOLIECCOM M BBIHECEHHEM IO €ro
PE3yIbTaTaM 3aKOHHOTO, 000CHOBAHHOTO U CIIPABEIMBOTO CYAeOHOrO PEHICHUS .

C.IO. HekpacoB u J[.C. KanuHOBCcKasg MpUXOAST K BBIBOIY, YTO

CHPaBeUIMBOCTh (CITPABEIJIUBOCTh CYJACOHOTO pa3OMpaTeabCcTBa) OTHOCHTCS K

% Apeynos B.B. JIMCIIO3MTHBHOCTb, TIPaBO OBITh BBICTYINAHHBIM M 3aKOHHOE MPEJICTABUTENLCTBO B CY/IE:
«KOPIIOPATHBHBIN» NapagoKc // ApOUTpaxxHBIN U TpaxkiaHckuil mponecc. 2023. Ne 1. C. 23-28.

% I'mywixosa U.B. Yxas. cou. C. 55.
% Tam sxe. C. 136.

% Komaposa T.A. Ykas. cou. C. 50, 63.
% Tam xe.
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3a/a9aM TPaKJAHCKOTO CYAONPOM3BOJCTBA, HApPALy C OOBEKTHBHOM HCTHHOM.
CTOUT OTMETHUTB, YTO MO3UILIMS ABTOPOB B LIEJIOM HE XapaKTEpHa JJI1 OT€YECTBEHHON
HAayKd, B KOTOPOW CIPaBEUIMBOCTh PACCMATPUBACTCS MPEUMYIIECTBEHHO B
Ka4yeCTBE MPABOBOTO MPUHIUIA, XOTS U C HAU0OJIee IMHUPOKUM COACPKAHUEM.

JI.B. BourtoBnu u W.E. HenproBckuii paccMarpuBarOT CIIPAaBEIJIMBOCTh B
KauecTBE MEXOTPACJIEBOTO TMPUHIMIA TPAXKIAHCKOTO, AapOUTPAXKHOTO U
aJIMUHHCTPATUBHOTO CYJOTIPOU3BO/ICTBA, a TAKXKE 33a4u U CYObEKTHBHOTO IIpaBa.
[Io MHEHHIO YYEeHBIX, MPOIECCYaTbHO-TIPABOBOM AacHeKT JaHHOTO MPUHIUIIA
«...o0ecrieunBaeTcd JCHCTBUEM BCEW CHUCTEMbl NPUHILMIIOB IPOLECCYATbHOTO
IpaBa U 337a4aMH Cy10IpOH3BoACcTBa» %,

C.A. KypoukMH paccMaTpUBaeT CIPaBEIJIUMBOCTH BO B3aUMHOM CBS3U C
«3aKOHHOCTBIO». Il0 ero MHEHHIO, 3aKOHHOCTh OOEecrneYuMBaeT CTaHAapT
CHpaBeIMBOrO cynebHoro pazouparenbcTBa. CHpaBeUIMBOCTh TaKkKe MPSAMO
CBSI3BIBAETCS aBTOPOM C 3(PPEKTUBHOCTHIO CYIONPOU3BOJICTBA: «...HE MOMKET
HECIpaBeUIMBBIA  mpouecc ObITh  A(Q(EKTUBHBIM, a  CIPABEAJIUBBIM  —
HedQPeKTUBHBIHN L,

[To muenuto C.A. BypmucTpoBoil, Hayano (IPUHIUII) CHPABEIITUBOCTH
UCITOJIB3YETCS B IPABONPUMEHHUTENIBHOM ACSITENBHOCTH JUISl pa3peIleHUs] KOJUTM3UI
MaTepUaJIbHO-NIPABOBBIX M HpoleccyanbHbIXx — HMHTEpecoB??.  IIpumeHeHume
COpPaBEAJIMBOCTH, [0 MHEHHUIO aBTOPA, BBIPAXKAETCA B  pacHpeleiIeHUn
«...COMAJIBHBIX OJar copa3MepHO OOIIECTBEHHONM LEHHOCTU pean3yeMoro
MOCPEJICTBOM COLMAIBHOTO OJlara MpaBOBOrO MHTEPECA», a TAKKE «...COLUATBHBIX

aHTUOJIar NpsiMO MPOMOPIMOHATIEHO HAHECEHHOMY OOIIECTBEHHBIM IIEHHOCTSM (B

TOM 4YKCJIE IPABOBLIM HHTEPECAM) Bpexy» 23,

% CMm.: Hexpacos C.IO., Kamunosckas JI.C. OGbeKTUBHAS UCTHHA U CIIPABEJIMBOE Cy1e0HOE Pa3OUpaTesbCTBO Kak
IIEJH 1 33]]a91 TPa)KTaHCKOTO CyIOTpOon3BoCTBa // BecTHHK rpaxkaaHckoro mporecca. 2020. Ne 2. C. 44-47.

100 Cwm.: Boiimoeuu JI. B., Henveosckuii M. E. TIpUHIMN CTIPaBeJIMBOCTH B a[MUHUCTPATUBHOM CYIONPOU3BOICTBE //
IIpaBoBas monuTHKa 1 mpaBoBasi ku3Hb. 2019. Ne 2. C.2, 51-55.

101 Cm.: Kypoukun C. A. Peanusalus 3aKOHHOCTHM KaK BaxkHeillee ycioBue 3(Q(QEKTMBHOCTH M CIPABELITHBOCTH
TPaXIAAHCKOTO CyJOIIPOM3BOJICTBA // ApOUTpaXHBIH U rpaskaaHckuii mporecc. 2020. Ne 5. C. 7-11.

192 Bypmucmpoea C.A. TlpumeHeHue CyIoM CIPaBeJIMBOCTH NPH Pa3spENIEHUH KOJUIM3UH MPABOBBIX UHTEPECOB //
ApOuTtpaxHslii ¥ TpaxkiaHckuit mponecc. 2021. Ne 2. C. 12-16.

103Tam xe.
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[IpuBeneHHbIe NTOKTPUHAIBHBIE U CyNEeOHbIC TTO3UIIMN aKTYaJbHBI JJIT BCEX
oTpacieil MUBUINCTUIECKOTO mporiecca. OaHAKO B CHITY OTIPEICICHHOU CIEITU(UKH
MPEACTABIACTCS HEOOXOJUMBIM OTIEIBHO OCBETUTHh pEANU3alUI0 KaTEropuu
«COPaBEIMBOCTH» B aIMUHUCTPATUBHOM CYJOTIPOU3BOJICTBE.

Kak Obuio yxazano panee, B KAC P® kareropusi «crnpaBeIuBOCTHY
3aKperieHa BMECTE C 3aKOHHOCTBbIO B KAa4€CTBE MPUHIUIIA aIMUHUCTPATUBHOTO
CYJIONIPOU3BO/ICTBA MO]T HA3BAHUEM «3aKOHHOCTH M CIIPABEAJIUBOCTHY (1I. 3 CT. 6, CT.
9 KAC P®). 3akperuieHue CrpaBeUIMBOCTH B KaueCTBE MPHUHIMIA B OTAEIbHOMN
CTaTh€ KOJEKCca SBJISIETCS JIJIs1 [IMBUJIMCTUUECKOTO Mpoliecca YHUKAIbHBIM. BmecTe
C T€M, HECMOTPS Ha MOMbBITKY HOPMATUBHOT'O OMNpPEJEICHHUS, TOBOPUTH O SICHOCTH
COJIepKaHMs JaHHOTO MIPUHIINIA TIOKA HE TPUXOIUTCS.

[Ipexxne Bcero, BOMPOCHI BBI3BIBAET TEKCTyaJlbHOE OOBEAMHEHUE JBYX
pa3HBIX MOHATUHI B OJIMH MPUHIUIL. B MuTeparype HEOJHOKPATHO OTMEYAJIOCh, YTO
HelHemH s peaakius cT. 9 KAC PO He packpbiBaeT cojiepkaHUE COOCTBEHHO
IPUHIMIIA CIPABEIJINBOCTH, €70 COOTHOLIEHHE ¢ MPUHIUIIOM 3akoHHOCTH 4, Kak
yka3biBaeT JI.A. BockoOuroBa: «...n3 Tekcta cratb [cT. 9 KAC P®] He scHo,
aBisieTcs 3Ta ¢opmysia 0003HAYEHHEM KaKOro-TO €AUHOTO, MPUCYIIETO TOJBKO
aAMUHUCTPATUBHOMY CYJIONMPOU3BOJICTBY MNPUHIMNA WIH 3[0ECh COEAWHEHBI JBa
CaMOCTOSITENIbHBIX MPOLECCYaIbHbIX MPUHLUINA W NPEACTOUT E€UIE BBISICHATH UX
conepxkanue u cootHomenue»'® (npum. moe — @.A.).

WNuaue paccyxnaer 1.J[. ABryctuHa, Mo MHEHHIO KOTOpPOH OOBEIUHEHUE B
OJIUH TIPUHIUIT 3aKOHHOCTU U CHPABEIMBOCTH «...BBI3BAHO MOTPEOHOCTSIMU HE
oopMUBIIIEHCS B MOJTHOM Mepe OTpacid aJMUHUCTPATUBHOTO MPOIIECCYaTIbHOTO
(cymeOHOrOo) TmpaBa | TIO3BOJSCT YYUTHIBATH HOPUIAUYECKHE OCOOCHHOCTH

OCYHICCTBJICHUA IPaBOCyAus 110 ACJIaM, BO3HHMKAIOIMMWM M3 aAMUHHUCTPATUBHBLIX U

104 Cwm. manp.: Bonnep A.T. AIMUHMCTPAaTMBHOE CYIONPOM3BOACTBO B Poccumiickoit ®epmepanun: mud uiu
peanbHOCTh, WU Crop mporeccyanucta ¢ aaMmuHuAcTpatuBuctoM // 3akon. 2016. Ne 7. C. 34; Komekc
aJIMUHUCTPATHBHOTO CYAOIPON3BOACTBA: OkuaaHus u nepcuektussl / B.B. SIpkos, A.T. bounep, C.B. Hukutus [u
ap.] // 3akon. 2015. Ne 9. C. 24; Maiibopooa B.A. ITlpuHumn cnpaBeUIMBOCTH B aJMHUHHCTPaTUBHOM
CYZOTPOU3BOJICTBE // AIMUHUCTpAaTUBHOE NpaBo u npouecc. 2016. Ne 3. C. 11-15.

105 TIpoGmempl pasBuTHs mpoleccyalbHOro Tpasa Poccun: Monorpadus / noa pen. B.M. XKyiikosa. C. 54 (aBTop
riaBel — BockoOuTosa JILA.)
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UHBIX MyOJIMYHBIX MPaBOOTHOIICHMI». [l03TOMY OJHUM M3 aceKTOB MPUHLHUIIA
CIIPaBEIJIMBOCTH B aJAMUHUCTPATHBHOM CYyJIOINPOM3BOJACTBE aBTOP CYMUTAET
MOBBIIICHHYIO 3alllUTy «claboil CcTOopoHbl». B 1enoM, chpaBeqIMBOCTh B
aIMUHHACTPATUBHOM CYJIOIIPOM3BOJICTBE, HA €€ B3I, PEAIU3YETCS TOCPEACTBOM
oOecrieueHus: 3aKOHHOCTHU MOPsIJIKa CYJONPOU3BOJICTBA U CY/IEOHBIX aKTOB, a TAKXKE
JOCTUKEHHSI 0OBEKTHBHON MCTHHEI ",

ITo muennto B.B. fIlpkoBa, cipaBeyinBOCTh IPaBOCYAMS, B TOM YHUCIIE U 1O
aIMUHUCTPATUBHBIM  JleJlaM,  SIBJIsIeTCA  (PYH/IaMEHTAJIbHBIM  TOHSTHEM,
IIPOHU3BIBAIOIIMM BCIO CHCTEMY MPOLECCYATBHOIO MpaBa, KOTOPOE HE CBOAMMO K
OTIENBHBIM IIPOLECCYATbHBIM IIPUHIMIIAM ¥ HHCTHTyTaM Y7,

OO6cTosTeNnbHO IIPUHLIAII CIIPaBEINBOCTU aIMUHUCTPATUBHOIO
Cya0npon3BOACTBA KpUTUKYET A.B. NnbrH. YUeHbli 0OTMEUAET, UTO JJIsI BbIICIICHUS
CaMOCTOSITEJIbHOTO TMPUHIUIA CIPABEUIMBOCTH HEOOXOAMMO YCTaHOBUTH €T0
YHUKJIBHOE, OTIMYHOE OT JAPYTUX IPUHIMIIOB COJEp)KaHHWE. ABTOpP OTBEPraer
BO3MOXKHOCTh €0 OIpEACIICHHE Yepe3 MpaBO Ha CHpPaBEAJIMBOE CyaeOHOe
pa3zbupareabCTBO, OCOOEHHOCTH U LEIH aJIMUHUCTPATUBHOTO CYJIONPOU3BOJCTBA,
JUCKPEIMOHHYIO OIIEHKY aJIMHHHCTPATUBHOTO YCMOTPEHHsI CO CTOPOHBI Cyna,
CYObEKTUBHBIE TPEJCTABICHUS CyJla, PEalM3YIOLIUEcs MOCPEICTBOM CyAeOHOTro
YCMOTPEHHUS. ITO MPUBOJNUT YYEHOTO K KATETOPUYHOMY BBIBOAY — «...yCTaHOBHTH
COZIEp’KaHUE CAMOCTOSITENBHOTO NPOLIECCYAIBHOTO MPUHIMIIA CIPABEMJINBOCTH B
aAMUHHACTPATUBHOM  CYIOIIPOM3BOJCTBE HE IPEIACTABIIETCA BO3MOKHBIM. ..
[lopToMy mnOpUHUMITY CHPaBEAJIMBOCTM HET MeCTa B aIMHUHHCTPATUBHOM
cyonpou3BoacTeen %8,

N.H. CouuuH, aHanu3upys NPUHIUI CIPABEIIMBOCTH B 3 IMUHUCTPATUBHOM

CYAOIIPpOMU3BOJACTBE, BBICTYIIACT IMPOTHUB MNPCAOCTABJICHUA CydaM BO3MOXHOCTHU

HAIlOJIHAThL  KaTCropruro  «CIIPaBCHJIIMBOCTL»  IIPAaBOBBIM  COACPIKAHHUECM  IIO

196 Jgeycmuna M. J]. JeficTBue IPUHINIA CIIPABEIIMBOCTH M 3aKOHHOCTH B aJMHHHUCTPATHBHOM CYOIPOU3BOICTBE
// Poccuiickuii cympsi. 2021. Ne 6. C. 34-36

197 Ipkoe B.B. TIpuHIMIBI aIMUHACTPATHBHOTO CyI0NPOU3BO/ICTRA: 00IIee u ocobennoe // 3akon. 2016. Ne 7. C. 52-
60.

198 Inbun A.B. K Bonpocy 0 NPUHIIUIE CIPaBeJIMBOCTH aIMUHHCTPATHBHOTO Cy10Mpon3BoIcTBa // 3akon. 2019. Ne
1. C. 95-101.
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COOCTBEHHOMY YyCMOTpeHuto. Pemenue mnpoOnaembl peanu3aluyd MPHUHIINIA
CHPaBEIMBOCTH aBTOP BHUAUT B KOHCTPYHPOBAHMM KOHIIETILUHU CIIPABEAIUBOM
CyneOHON  TpOIEemypHI, a  Takke  QopManmM3alMM  «...HUACATBHOTO
MPEIBOCXUIIAEMOr0 pe3yJbTaTa MPAaBONMPUMEHEHUS B TOW WM HHOU cdepey.
OmHako TMpHW pa3peliecHHH KOHKPETHBIX e CyJdaM HYXXHO YYHTHIBATH TOJBKO
MIPOIECCYaTbHO-TIPABOBYIO COCTABIISIIONIYIO TMPHUHIUIA «CIPABEAIUBOCTH» U
OOBEKTHBUPOBAHHBICE B 3aKOHOJATEIBCTBE WM E€AMHOOOpPA3HOW CyneOHOM
IPAaKTUKE MOJIENH CIIPABEUIMBOTO PELICHUS B MaTEPUAILHO-TIPaBOBOM cMbIcie®,

A.b. 3enenuoB m O.A. SfcTpeOoB mnonararoT, 4YTO aJIMHUHHUCTPATUBHAA
IOCTHUIIHS, B IOHSTHE KOTOPOH aBTOPaMH BKIIFOUAETCSI PACCMOTPEHHE U pa3pelieHne
JIeN B OPSJIKE aIMUHUCTPATUBHOTO CYIONIPOU3BOICTBA, B PYHKIIMOHAIBHOM TUIAHE
OpeacTaBiIsieT  co00M  «...JOPUCAMKIMOHHBIA ~ MEXaHW3M  pa3pelieHus
aJIMUHUCTPATUBHBIX CIIOPOB U 00€CTICUCHUS A AMUHUCTPATUBHOU CHPABEOIUBOCTIU
(kypcus moit — @.A.). llenbro aIMUHUCTPATUBHOTO CYJCOHOTO MpaBa, M0 MHEHHIO
aBTOPOB, SIBIISIETCSI 0OECIIeUEHNE CIPaBEIIMBOTO, OECIIPUCTPACTHOTO, TTOTHOTO H
CBOEBPEMEHHOI'0 pa3pellieHusl CIOPOB, MOJHOLEHHAS 3allliTa U BOCCTAHOBJICHUE
HapYIIEHHBIX CyOBEKTHBHBIX MyOIUYHBIX MTPAB YACTHBIX JIUI] M OXpaHa 3aKOHHOCTH
B myOuuHOM yrpasieHun %, «3aKOHHOCTB U CIIPAaBEIIIMBOCTEY YUEHBIE OTHOCAT K
OCHOBHBIM HadajaM CyJaeOHOro aaMHUHHCTpaTuBHOTrO Tporecca. CynebOHoe
pa3doupaTenbCTBO SABISIETCS CIPABEATUBBIM, €CIIM OHO OCYIIECTBISIETCS TJIACHO,
HE3aBUCUMBIM M OECHPHUCTPACTHBIM CYJIOM, CO3/IaHHBIM Ha OCHOBAaHWU 3aKOHA B
pasymHBIi cpoktll,

K xarteropum «crpaBeaMBOCTH» B aAMHHHCTPATHBHOM CYAOIIPOU3BOJICTBE
4acTo 0OpallaloTCcsi POCCUHCKHE BBICHIME CYIbl B CBSI3W C CaMbIMHU pPa3HBIMHU
MIPABOBBIMU BoMpocaMu. M3 MpHHINIA «3aKOHHOCTH M CTIPaBEAJIMBOCTH» CyJaMu
BbIBOJIUTCS: 1) TpeGoBaHHE COPa3MEPHOCTH MEpP MPOLIECCYATbHOTO MPUHYKICHUS

JAOMMYIICHHOMY HAPYIICHUIO, HX IMPUMCHCHHIO C YUYCTOM BCCX 00CTOSTEIILCTB

109 [TpoGmnembl peann3anyuyi MPUHIMIIOB MPAKIAHCKOTO CyIONPOU3BOICTBA B IPABONPUMEHUTENLHOM JIEATENLHOCTH:
MmoHorpadus / oTB. pexn. B.M. XKyiikos, C.C. 3aBpues. M., 2024. C.276-277 (aBtop rnaBel — Crimuun M.H.).

110 3enenyoe A.B., SAcmpebos O.4. CynebHoe aqMuHucTpaTuBHOE 1paso. M., 2017. C. 36, 78.

11 Tam xe. 150.
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Hapymenus 2, 2) HeqomyCTUMOCTh (POPMATBHOTO MOAXOAA B AENAX, B KOTOPBIX
IPaXJaHUH SBISETCS cnaboit  croponoi™'®; 3) npusHaHme CHpaBeIIMBOIO
CyneOHOTO  pa30uparenbcTBa  IENBI0  TOATOTOBKA  Jela K cyaeOHOMy
pasouparenscTBy4; 4) BocmpuATHE MEp NpPEIBAPUTENLHON 3aIIUTBI B KAUECTBE
TPOLIECCYATBLHOTO CPEJCTBA 00ECTIEYEHHUS CIIPABETMBOIO CyI0Ipon3BoacTBal!®; b)
00SA3aHHOCTB Cy/la OKa3bIBATh CTOPOHAM COJACHCTBUE B peanu3anuu ux npasll®; 6)
BO3MOYHOCTB IIEPECMOTPA CYIeOHOTr0 aKTa BHOBb OTKPBIBUIMMCS 00CTOSTENLCTBAM
B Clydae, KOIJla HENPUMEHWMBl WM WCYEPIAHbl BCE JPYrHE CPEACTBA
IPOLIECCYaNbHO-IIPABOBOM  3amuThlll’;  7)  HEJIONYCTHMOCTh  OTKa3a B
YIOBJIETBOPEHUHN aIMUHUCTPATUBHBIX TPEOOBAHMI TOIBKO HA OCHOBAHUH IIPOITYCKa
cpoka Ha oOpaienue B cya®; 8) He0myCTUMOCT IPU3HAHHUS COOTBETCTBYIOLIUMU
IPUHIMIIAM M 33/1a9aM aIMHHHMCTPATUBHOTO CYAOIPOM3BOICTBA CYIEOHBIX aKTOB,
TOJBKO (JOPMAIBHO COOTBETCTBYIOIMX MPOIIECCYANTbHOMY 3aKOHOAATENbCTBY Y 1
Ap.

HekoTopas HEONPEIENeHHOCTh COMEPKAHNS M, KaK CIEACTBHE, CIOKHOCTh
NPAKTUYECKOTO NPMMEHEHHUS IIPUHIMIA «3aKOHHOCTH W CHPABEUIMBOCTH» B
3HaueHuu cT. 9 KAC P® nexar B KOpHE HEBBICOKOTO MHTEpeca B Yy4eOHOH U
HAy4YHOW JIMTEpaType KO BTOPOHM YAaCTH OTOr0 MPUHIMIA — COOCTBEHHO

CITpaBeUIMBOCTH 2,

112 Cwm.: TMocranosnenue Inenyma Bepxosnoro Cyma P® ot 13 urons 2017 roga Ne 21 «O IpUMEHEHUH CYIaMU MED
MPOLIECCYaTIBHOIO IPHHYKACHHS IIPH PACCMOTPEeHUH aAMUHUCTpaTuBHBIX e // CIIC «Kouncynbrantlintocy.

113 Cm.: Tocranosnenne Koncturyuuonnoro Cysa P® ot 14 susaps 2020 roga Ne 2-IT// CTIC «KoncysnbsrantIlnocy.
114 Cwm.: TocraHOBICHHE [Mnenyma Bepxoaoro Cyma P® ot 17 mekabps 2024 roma Ne 41 «O moarotoBke
aJIMUHHCTPATUBHOTO JIeJa K CyJe0HOMY pa3ouparesbeTBy B cyze nepBoi nucranunmy // CIIC «Koncynprantllmrocy.
115 Cwm.: Tocranosnenwe Koncturymuonnoro Cyma P® or 11 ampens 2024 rtoma Ne 17-I1 // CIC
«Koncynbrantllatocy.

116 Cm.: Kaccanmonnoe onpenenenue Bepxosroro Cyma P ot 01 cenrsops 2023 roma Ne 3-KAJ123-2-K3 // CTIC
«Koncynsrantllntocy.

17 Cwm.: Ompenenenne CyaeOHOM KOUTETHH 0 JieaM BoeHHocyxamux BepxosHoro Cyaa P® ot 02 mas 2024 roga
Ne 226-KAJ124-2-K10 // CIIC «KoucyapranTILITrOC).

118 Cm.: Kaccanuonnoe onpejenenue Cyie6HOM KOJIErUH M0 aIMUHHCTPATUBHBIM jiejiaM BepxosHoro Cyna P® ot
19 derpans 2020 roga Ne 46-KA19-16 // CIIC «KoncyapranTtlLimocy.

119 Cm.: KaccanmonHoe onpenenenne CyneOHON KOJUIETHH IO aIMIUHUCTPATHBHEIM JieniaM BepxosHoro Cyma PO ot
21 nrons 2023 roma Ne 60-KA/123-1-K9 // CIIC «KoncynsrantlInrocy.

120 Cm. manp.: AJIMUHHCTPATHBHOE CYI0MPOU3BOACTBO / noj pea. A.®. Boponosa, B.B. Momnuanosa. M., 2024. C.
75-101 (aBTop rnassl — lllepctiok B.M.).
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HecMoTps Ha MOHATHYIO U 9aCTO 000CHOBAHHYIO KPUTHKY 3aKOHOIATEIHLHOM
neUHATINA PUHITUTIA «3aKOHHOCTH ¥ cripaBeauBocT» B KAC PO, xoTenocs Obl
OTMETHUTh €€ HEKOTOPbIE JOCTOMHCTBA.

Tak, 3aKoHOJATENh HE CTaJl ONUCHIBATH KATETOPUIO «CHPABEIJIMBOCTH» B
aOCTpaKTHBIX TEPMHUHAX W Cpa3y COCAMHHII €€ C KOHKPETHBIMH IPaBOBHIMU
MOHATUSIMHU, COOJIIOICHHE KOTOPBIX MOXHO OLIEHUTHh Ha mpakTuke. [lockoibky
MUBUIMCTUYECKOE MPOLIECCYaTbHOE MPABO MPEACTABIISAET COO0M CUCTEMHOE €TUHOE
1[€J10€, COCTOSIIEE U3 MHOTUX B3aUMOCBSI3aHHBIX M B3aUMO3aBHUCHUMBIX MOJICUCTEM
U DOJEMEHTOB, KaTETOPHS «CIPaBEUIMBOCTEY B cdepe ITUBUIUCTHICCKOTO
CyJIONIPOM3BOJICTBA B IEJIOM W aJMUHHUCTPATUBHOTO CYAONPOM3BOACTBA B
YaCTHOCTH, HE MOXKET CYIIECTBOBAaTbh B OTPBIBE OT HHBIX MPOIECCYaTbHBIX
KaTeropui, TaKUX KakK 3aKOHHOCTh U 0OOCHOBAaHHOCTbH CYJCOHBIX aKTOB, IEJICBHIC
YCTAHOBKH CYAOINPOU3BOJACTBA U T.1.

BecbpMa HEOTHO3HAYHOE COETMHEHUE 3aKOHHOCTHU U CIIPABEAJIMBOCTH B OJIUH
NPUHLNIN, BEPOSITHO, TMPHU3BAHO JIMKBUIUPOBATH MPUIKMCHIBAEMBIA JIAHHBIM
KaTeropysiM aHTarOHU3M, 4TO, CaMo 110 cebe, BepHo 2L,

Bwmecte ¢ TeM, ¢ TOYKM 3peHUs IOPUIAYECKOM TEXHUKH, 3aKpeIyieHHas B
TEKCTe 3akoHa (opMynupoBKa SABISETCS HecoBepieHHOW. HenpusbruHas
CIPAaBEIJIMBOCTh TMPOCTO  «TEPACTCS» PAIOM € MaACHITaOHOH M XOPOIIO
pa3pab0TaHHOM B OTEUECTBEHHOM HayKe KaTEropuen «3aKOHHOCTHY.

CTouT OTMETUThH, YTO 3aKOHOJATEIb OTIAEIBHO MOJYEPKHYJI 3HAYMMOCTh
MPaBWIBHOTO, COOTBETCTBYIOIIETO OOCTOATENIbCTBAM Ji€jia TOJIKOBAaHUS U
MPUMEHEHUS 3aKOHOB, B KAYECTBE HEOOXOUMOT0 YCIOBHUS IOCTUXKEHUS HE TOJIHKO
«3aKOHHOCTH, HO U CTIPABEITTMBOCTH. BBIOOP Takoi HHTEpIPETAIN TPUMEHUMOTO
3aKOHOJATEIbCTBA, KOTOpas HAWIydlIMM oOpa3oM COOTBETCTBOBaja  Obl
00CTOSITENHCTBAM KOHKPETHOTO Jejia, a TakKe OTBedyansa Obl OCHOBHOHW IIEJH

CYZOIPOM3BOJICTBA, JCHCTBUTENBHO sBisieTcss conditio sine qua non s

121 Cm.: Basoe A.JI. Yxas. cou. C. 83-85; Kamomuna B. A., Canucanoéa H. A. 3aKOHHOCTb M CIIPABEIIHBOCTE:
€/IMHCTBO, pa3iIn4Ms u B3auMoseiicteue // BectHuk IlenseHckoro rocynapcrseHHoro yuusepcurera. 2013. Ne 2. C.
40-45.
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BOCHIPUATUSL CyNEeOHOrO0 pElIeHHs B KAauecTBE CIPABEIJIMBOTO HE TOJBKO
YYaCTHHKaMU ITPOLIECCa, HO U HHBIMU JIUL[AMHU.

Takke 3aKOHOJATENb OTMETWJ, YTO HU 3aKOHHOCTb, HU CIIPABELJINBOCTH
HEBO3MOXKHBI 0€3 COOJIIOJIEHUS] TMPOLIECCYaIbHOTO 3aKOHOAATENbCTBA, YTO
COOTBETCTBYET IIHMPOKO MNPHU3HAHHOMY B OTEUECTBEHHOM HAayKe IIOAXOLY O
CYILLECTBOBAHMM IIPOLIECCYAJIbHOM COCTABISIOIIEH CIPABEUIMBOCTH, KOTOPAs
MIPOSIBIISICTCS B IPEIOCTABJICHUH JIULIAM, YYaCTBYIOLIUM B Jiesie, PyHIaMEHTAIbHbIX
IIpoLIECCYyaIbHBIX TAPAHTHU.

Kpome Toro, B cr. 9 KAC P® peanuzanus crnpaBeJIMBOCTH TEKCTYaJbHO
CBs3aHa C JOCTH)KEHHEM OCHOBHOM LEIM aJIMUHHUCTPATUBHOIO CYJIONPOU3BOJICTBA
— BOCCTAHOBJIEHMEM M 3alllUTOM HApPYIIEHHBIX IpaB M CBOOOJ TpaxaaH U
opranu3auuid. Takxke U B CyA€OHOW NPAKTUKE «3aKOHHOCTb U CHPABEMJIMBOCTHY
3a4acTyl0 YIOMHMHAIOTCS B CBSI3U C LIEJIEBBIMU YCTAHOBKAMHU aMUHUCTPATUBHOTO
cynonpousBoacTBal??, CBs3b Kareropuu «CHPaBEIIMBOCTE» C  IIEJIEBBIMU
yCTaHOBKaMH IMBHJIMCTUYECKOTO CyJIOIIPOU3BOJICTBA MIPEACTABIIAECTCS
UCKJIIOYUTENILHO BaXKHOMU J1JIs1 IOHUMAaHMS CYIIHOCTH CIIPABEAJIMBOCTH, O UeM Oosee
noaApoOHO OYJEeT CKa3aHo Jajee.

IToaBoas UTOT, MOXXHO OTMETHUTH BBICOKYIO 3aMHTEPECOBAHHOCTh HAYYHOI'O
COOOI1IECTBA, a TAaK)KE€ BRICIIUX Cy/10B P® B KOHIENTyanu3aluu 1 MaTepruaIn3aniuu
KAaTerOpUH «CIPAaBEJIMBOCTH» B MPaBe B LIEJIOM M LIMBUIMCTHYECKOM IPOIECCE B
YaCTHOCTH.

Konctutynmonneim Cynom PO npeanpuHATbI MHOTOYHMCIEHHBIE MEDPBI I10
pa3pabOTKe KOpmyca TMPaBOBBIX TPEeOOBAHUM, TMpaBWiI, KOHIENIUNA, WJICH,
BBITEKAIOIINX U3 KATETOPUH «CIIPaBENIMBOCTh». HecMOTpst HAa MHOTHE TO3UTHUBHBIE
pE3yNbTAThl TAKOM JEATEIbHOCTH, Cy/1eOHast KOHUENHUS CIIPABEAJIMBOCTHU B MIPABE B
VCIIOJIHEHUH BBICIIETO OpraHa KOHCTUTYLMOHHOIO KOHTPOJSl BCE €IIE€ CTPaaaeT

OTCYTCTBHUEM SICHOM M HEMPOTUBOPEYMBOW OOIIEH YacTH W METOJOJOTUU €€

122 Cm.: Kaccanmonnoe onpejenenne CyneGHOMN KOJUIETMH M0 aIMUHUCTPATUBHBIM JieniaM BepxosHoro Cyna P® ot
23 oxra0ps 2024 roma Neo 46-KAJ124-13-K6; KaccammonHoe omnpeneneane CyneOHOH KOJJIETHH IO
aaMUHUCTpaTUBHBIM JeidaMm BepxoHoro Cyma P® ot 09 oktsaops 2024 roma Ne 16-KAJ[24-9-K4 // CIIC
«KoncynsranTllmocy.
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uccienoBanus. Bee eimie He BbIpaOOTaH €IWHBIM KaTEeropHalbHBIA amnmapar, He
ONPENEIEHO MECTO CIPABEVIMBOCTH B IPABOBOM CHCTEME, 4 CAMOE IJIaBHOE — HE
OrpaHHYEH 00bEeM coJep)kaHus JaHHOM Karteropuu. Ilostomy Kareropus
«CTIPaBEIMBOCTEY 4YacTo mpeacraer B akrax KoncrurynmonHoro Cyaa P® B
KAaueCTBE CHHOHMMA «BCErO XOPOLIEro IIPOTHB BCEro ILIoxoro». Takas xe
npobiieMa XapakTepHa M i MHOTMX JOKTPUHAJIBHBIX IMO3ULUN MO JTAHHOMY
BOIIPOCY.

IIpeacraBisieTcsi, 4YTO TOJIBKO BHECEHHWE HOPMAaTUBHOM KOHKPETHUKH,
MaTepualn3alusi KAaTerOpUH «CIPAaBEAJIMBOCTB» CHOCOOHBI  YAOBIIETBOPUTH
OOILIECTBEHHYIO MOTPEOHOCTh B PEAIbHOM, & HE JIEKJIAPATUBHOM CIPABEJIMBOCTH
CyZeOHOM crucTeMbl. be3 moHATHOro, ONpeneIeHHOr0 U MPAKTUYECKU IPUMEHUMOTO
YUYEHUS O CHPABEVIMBOCTA M METOAOJOTHM €€ HCCIECIOBAHUS JaXe Camble
KBaJIM()MLMPOBAHHBIE, HDABCTBEHHBIE U COLIMAJIBLHO OTBETCTBEHHBIE CYAbU OyayT
BBIHYKJCHbI UCKATh CIIPABEIIMBOCTD BCIICIYIO.

N3 paccMOTpEeHHBIX TOKTPUHAIBHBIX ITO3HUIIUH CIEYET, UTO CIPABEIITUBOCTD
IIMPOKO IIPU3HACTCA IPOLECCYyalbHONM JOKTPMHOM B KadeCTBE KaTErOpuH,
UTPAOIIECH BaXKHYIO (4acTO OMPEEISIONIYI0) POJIb B IMBUIIMCTHYECKOM MPOLECCE.
BoNbIIMHCTBO aBTOPOB CKJIOHSETCS K BBIIEICHHUIO OOILENPABOBOIO NPUHLKIIA
CIIPaBEJIMBOCTH, MMEIOLIEr0 Ha YPOBHE LUBUIMCTHYECKOTO IIPOLIECCYAIBHOTO
IIPaBa CAMOCTOSITENBHOE MPABOBOE COJEPIKAHHE, BBIPAKAIOUIEECS B Pa3ITUYHBIX
HOpPMATUBHBIX TPEOOBAHUSX.

Takue TpeOOBaHMS KacarTcs MOPSAIKa PACCMOTPEHHUS U pa3pelieHust Aell,
CyJI€OHBIX aKTOB, TOCPEIACTBOM KOTOPBIX CIOPHBIE JIENa Pa3peliatoTCs MO CYIECTBY
WM YPETYJIHUPYIOTCS UHBIM 00pa3oM, KBaM(DUKAIIMK U MOPATBLHOTO O0JIMKA CYy/IEH.
BepHbIM MpeACTaBIsIOTCA MPEICTABIECHHBIE B JIMTEPAType BBIBOALI O IITyOOKOM
CBA3U KAaTETOPUHU «CIIPABEIJIMBOCTB» W LEJIEBBIX YCTAHOBOK LIMBUIIMCTYECKOTO
CYJOTIPOU3BOJICTBA, OCO0OM pPOJM KAaTErOpUH «CIPaBEUIMBOCTH» B IPABOBOI
CUCTEME U LIUBUWIIMCTUYECKOM IIPOLIECCYATBHOM MPABE.

Jlymaercs, 4TO €IMHCTBEHHO BEPHBIM IIyTh M3Y4YEHMs IPABOBBIX SBJICHUU

CJIeyeT OT OOIIECTBEHHOM KU3HU K TEOPUH, HO HUKAK HE HA000poT. J1Jis ysicCHeHHs
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CYmHOCTH  KaTCropmn «CHpPAaBCIJIMBOCTH» B HNUBUIIMCTHUYCCKOM  IIPOLCCCE
H€O6XOI[I/IMO IIPOAHAIIN3NUPOBATD, KaKkoM oHa npeaAcTacT B pC€aJibHOM COMAJIbHOM

OTIBITE U KaK MpUoOpeTaeT mpaBoByo Gopmy.

§4. I'ene3uc cnpaBeVIMBOCTH B NpPaBe M NUBWJIMCTHYECKOM Mpolecce

Kak wu mobas  0OILIECTBEHHO-IIOJIUTHYECKAs]  KOHUENUUSA, TEOpHUs
CIpaBEJIMBOCTH B IpaBe M LMBUJIMCTUYECKOM IIpOIECCEe CTPOHUTCS Ha psize
HAYYHBIX MPEANONIOKEHUN (TUTIOTE3), MPUHATHIX B KAYECTBE UCXOAHBIX TOUYEK IS
HOCJETYIOIIEro aHaIu3a.

Bo-nepguvix, KaTeropus «CIpaBeJUBOCTb» CYILIECTBYET B MOJUTUKO-
IIPaBOBOM JIMCKYpPCE, 0COOCHHO B KOHTEKCTE OTHPABICHUS MPABOCYAHS HE MEHBIIIE,
YeM CcaMM TOCYAapCTBO M MPaBO, MOITOMY MOXKHO HPEINOJIOKUTh, YTO OHA
COXPAHHUT CBOIO BOCTPEOOBAHHOCTH B MTPaBOBOM cdepe U aaiee.

Bo-emopwbix, wuccnenoBaHuEe TeHe3Mca CIpaBelIMBOCTH B TpaBe U
UBUIMCTUYECKOM IPOLECCE O3HAYAeT M3yUyEeHHUE MEXaHU3Ma BO3HUKHOBEHHS U

Pa3sBUTUS MMEHHO npeocmasnenuti o 0oaicHom?®

, TIOCKOJIbKY CIIPABEIIUBOCTD
ABIISIETCS KATETOPHMEN uenoseuecko2o co3Hanua™** i He MOKET pacCMaTpPUBATHLC BHE
CBSI3M C HUM.

B wucropun, opHaKo, AOCTATOYHO NPUMEPOB TEOPUM, MNPU3HAIOIINX
HEPYKOTBOPHBIM ~XapakTep CHPABEIJIMBOCTH, BHIHOCAIIMX €€ 3a MpeIelbl
yenoBedeckoro pasymal?®. ITomoOHBIE JDOKTPHMHEI, GECCIIOPHO, UMEIOT MPAaBO Ha

CYILIECTBOBAHME, OJIHAKO, KaK MPEJICTABISAETCA, UX MPSIMOE NPUMEHEHHE B cdepe

IIpaBa HGH@J’ICCOO6p33HO, IIOCKOJIBKY TaKasd «BCYHad CIIPpAaBCIAJIUMBOCTBL», KaK U €C

123 Cm.: Yananos T.M. OpraHu3alldOHHO-TIPABOBOE OOECIEUYEHHE peaIU3alMy NPHMHIUNA CIPABELIUBOCTH B
cynebHou aesrensHocTh. C. 90.

128 Cm.: Heanosa C.A. Yxas. cou. C. 99.

125 Peyp, wpet mpexie BCETO O Pa3IMUHBIX MCTOPUYECKHX BAPUAHTAX ECTECTBEHHO-TPABOBOM TEOPHH, PENTUTUO3HO-
¢unocodekux konuenumid. Cm. Hanp.: Ucmaeunog P.®., Canvruxos B.11. TIpaBo n cripaBeaIMBOCTh: HCTOPHYECKHUE
TpaguIMH M coBpeMeHHble Mozenu (McTopuko-paBoBOM aHalM3 TEOPETHYECKHUX HMCCIIEOBAHUM aKTyaJbHBIX
BOIIPOCOB OTHOLICHUS WAEH ITpaBa U uieu crnpaseyinBocTd B XX-XXI BB.): Monorpadwus. CI16., 2017. 324 c.
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VCTOYHHK, OCTAIOTCS ISl HAYKHM HEAOCATAEMBIMU M MOTOMY HE IMOAJAFOIIMMUCS
W3YUYEHHIO U BO3IEUCTBHUIO.

Bcerpeuarores Takxke MO3uLuu, UCXOASIINE U3 TOTO, YTO CAMU MaTepUaIbHbIE
OOIIIECTBEHHBIE OTHOIICHHS MOTYT O0JaJaTh CBOWCTBOM CIPABEIJIMBOCTU HIIU

HeCIpaBeaInBOCTH 25,

C TakuM IOAXOJOM CJIOXKHO COIJIACUTBCS, IIOCKOIBKY,
GopMHpyACh IIOJ  BIMSHHEM SBICHMI COLMANbHON  JEHCTBUTEIHLHOCTH,
CIPABEUIMBOCTh OCTAETCS KATErOPHUEH YEIOBEYECKOTO pa3yMa, BBIPAKAIOIIEH
omHoulenue 4eNoBeKa K OKPYXKAIoIeH ero AeicTBUTENLHOCTH. OOIIECTBEHHBIE
OTHOIIEHHS HPHOOPETAIOT KAueCTBO CIPABEUIMBOCTU WM HECHPABEIIMBOCTH
TOIBKO B PE3YIBTATE YEIOBEYECKON NHTEPIPETAIIUH.

B-mpembux, TOT GaKT, 4TO KATETOPHs «CIPABEMIUBOCTE CYLIECTBYET B BUJIE
COBOKYIIHOCTH HPEICTABIECHHI O JODKHOM B YEJIOBEYECKOM CO3ZHAHUHM, BOBCE HE
O3HAYaeT, 4YTO OHAa MACAINCTMYHA U  OeccoiepxarenbHa. Hamporus,
TIPEJICTABJIEHNUS, COCTABJIAIOIINE KATETOPUIO «CHPABEIMBOCT», BO3HHUKAIOT U
Pa3sBHUBAIOTCS B CHJIy OOBEKTUBHBIX HMPHMYUH, OKAa3bIBAIOT BIMSHHME HA PEalbHBIE
OOILECTBEHHBIE OTHOIIEHNS, PEIONPELEIAIOT COAEPIKAHUE COLUATBLHBIX HOPM, UX
pEATU3aLHMIO U T.]I.

B-uemeepmoix, TIPENCTABICHUS O IOJDKHOM, COCTaBJISAIONIME KATETOPHIO
«CIIPABENIMBOCTBY, BCETIa (POPMUPYIOTCS B OIPEAEICHHOM KOHTEKCTE !, KOTOPBII
OTJINYAETCS DKOHOMHYECKUMH, HCTOPUYECKMMH, KyJIbTYPHBIMH, T€OrpapUUECKUMH,
MOpPAJIbHBIMHU, PEIUTHO3HBIMHU, IOJUTHYECKUMH, ICUXOJOTMYECKHMMH U HMHBIMU
0COOEHHOCTAMH. J[pyTHMH CIIOBAMH, TaKH€ NPEICTABICHHUS BCETAA HMEIOT
OOBEKTUBHBIE UCTOYHUKH M yCIOBHs (popMuUpoBaHuA S, KOHTEKCT conmanbHOM
)KU3HHW, OTPaXKas M, B TO K€ BPEMs BO3JIEHCTBYS Ha IMOTPEOHOCTU U HMHTEPECHI
JOIEH, OIIPEIETIAET B KOHEYHOM CUeTe, Kak (POPMy TaKUX IIPEICTABICHUM, TaK M HX

CoJIepKaHue.

126 Cwm. manp.: Batinan B.A. Peanuzaumys NpUHUMIA COLMAIBHON CIPABEUIMBOCTH B MPABOBOM PETYJIMPOBAHUH
npeanpuHuMaTensckoi aesrensaoctu. C. 31-32; Manvyes I B. ConmanbHas cipaBeIMBOCTh 1 ipaBo C. 76.

127 Cm.: Oxumos A.M. CripaBeiuBoCTh B coBeTCKOM Tipase. C. 58-59.

128 Cm. Kosznosa O.A. Yka3. cou. C. 72.
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[Ipuctymas K aHamm3y, CIEAYET OTMETHTh, YTO B MOBCEIHEBHOM KU3HH
KATETOPHS «CIPABENIMBOCTE», KaK IIPABUIIO, ACCOLUMPYETCS C  IOJDKHBIM,
NPABUIILHBIM TOBEJACHUEM WM TOJOKEHHEM BEIIEH, YEM-TO HCTHHHBIM H
BepHbIM'?, TpagWIMOHHO CHPABENIMBOCTh PACCMATPUBACTCA B KOHTEKCTE
obecreYeHus pacpe/ieeHus 1 0OMeHa OJ1araMu | TATOTaMH, T0JDKHOTO BO3IasSHHUS
3a JIOCTOMHOE JM60, HAIPOTUB, IPOTUBOIPABHOE WJIM aMOPaJIbHOE MoBeaeHne™ ™,

He6Ge30CHOBAaTENbHO B IHMTEPAType MNOMYEPKUBAETCS CBA3b KATETOPUH
«CTPaBEMIMBOCTEY € HAEAMH OalaHca IPOTUBOIOJIOKHBIX —HMHTepecoB®!,
COYETAaHUS PABEHCTBA M CIIPABEIMBOrO HepaBeHcTBa'®2,  HemomycTumocTH

BBCACHUA HEO0OOCHOBAHHBIX HpI/IBI/IJIGFI/Iﬁ U ANCKPUMHHAIIMOHHBIX pasnnquﬁ133 u

T.AO.

PCI[KO JdaHHas KaTCropHrs BBICTYIIACT B COLUAJIBHOM JUCKYPCC BHE CBA3H C
OIOCHHUBAHUCM OIIPCACIICHHBIX COLHAJIbHBIX SIBICHUM CO CTOPOHBI O6HIGCTBa,
COLMMAJIBHBIX I'PVYIIII UJIN OTACJIbHBIX JII/II_I134.

BC3YCJIOBHO, mpaBbl HCCICAOBATCIIM, IPU3HAIOIMIUC, YTO KaTCropus

«CIIPaBCIJIMBOCTDL» IIPOHHU3BIBACT BCC C(i)epBI 06IHGCTBGHHOﬁ KHN3HH, OKa3bIBACT

129 He cnyuyaiiHo B OOBIYHOM CIIOBOYIOTPEOIEHHH KAYeCTBO CIIPABENIMBOCTU IOHHMAETCS, KaK IIPABHIIO, Kak
COOTBETCTBHE HCTHHE, OECHPHUCTPACTHOCTh, BEPHOCThH, MPABHIBHOCTb, COOTBETCTBHE MOPAJIbHBIM H IPABOBBIM
HopMmam. CM.: Kysneyoe C.A. BoibIioil TOMKOBBIN CIOBaph PYCCKOTO si3bika. ABTOpcKast penakius, 2000 // URL:
https://gramota.ru/poisk?query=cnpase uiuBblii&mode=slovari.

130 Cm.: Bormanos /[I. E. CrnpaBeMBOCTh Kak OCHOBHOE HAyajlo IPakIaHCKO-TPABOBOH OTBETCTBEHHOCTH B
poccuiickom u 3apybexkHom mpaBe: Mmouorpadus. 38-40; [lpecnsxoe M.B. KOHCTHUTYIMOHHBIH MPUHIIUI
CIpaBeIMBOCTH: IOpHIUUYECKas Mpupoga W HopMmaTuBHOe conepxanue. C. 48-71;, Yeyuna H.A., Dxumos A.H.

Kareropust crnpaBeasMBOCTH B COBETCKOM TI'PaXIAaHCKOM IIpOLleCCyabHOM mipaBe / MarepuainbHOE MNpaBo M
IpoLeccyaigbHble ero cpeacTna 3amuthl. Kanmunun, 1981. C. 15.

181 Cm.: Apaxenan A.FO. Yxas. cou. C. 58; E.T. bapbaxadse. Yxa3. cou. C. 19.

182 Cm.: Bounep A.T. V36pannbie Tpyabl. [IpUHIUILI TPaXIAaHCKOTO MpolieccyanbHoro mpasa. M., 2017. C.175,;
Lvibynesckas O.HM. HpaBCTBEHHbIE OCHOBAaHUSI COBPEMEHHOI'O POCCHMCKOrO mpasa. J[ucC. ... JOKT. IOpHI. HayK.
Caparos, 2004. C. 132.

183 Cwm. manp.: Bunoéa M.I” MeTononorudeckue MOAXOABI K OIPEIENEHHIO MOHATHS «CIPaBEIMBOCTE» B
KOHCTHTYIIHOHHOM MpaBocyun // KoHCTUTyIHOHHOE M MyHUIIMNanbHoe mpaBo. 2022. Ne 5. C. 39-42.; Januesckas
A.B. PaBeHCTBO HE PaBHO CIPaBEIJIUBOCTH: K BOMPOCY O MPOTUBOCTOSHUHU B 3aIIWTE MPaB KEHIIWH U MYXUYUH //
AxryanbsHble npo0iembl poccuiickoro npasa. 2022. Ne 5. C. 91-102.

133 Cwm. manp.: Bepbewxuna 3.J1. CipaBeuIMBOCTh Kak coluaibHO-puiocodekas kareropus. M., 1983. C. 46. ut.
no: Kownopamiwox J[.JI. HpaBcTBEeHHO-TIpaBOBBbIE IPHUHLIMIBI B TpakIaHCKOM InpaBe Poccum: Ha mpumepe
CIpaBeUIMBOCTH, T'yMaHHM3Ma, pasyMHOCTH M JoOpocoBecTHocTH. Jluc. ... KaHa. opua. Hayk. M., 2006. C. 46;
Tpunbepe JLT., Hosuxos A.1. Kputnka coBpeMeHHbIX OypiKya3HbIX KOHIENIHUH crpaBeanusocty. JI., 1977. C. 128.
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BIIMSIHUE HA OTHOILIECHMS, KaK YypEryJHpOBaHHBbIE, TaK W HE YypEryJIupOBaHHBIE
npaBoM>°,

B kagecTBe chnpaBemIMBOTO WM HECHPABEIJIMBOIO MOXET OIICHUBATHCS
MPaKTUYECKU 000€e COILIMAJILHOE SIBJICHHC: 3aKOHOJATEIbCTBO,
MIPaBOIPUMEHUTEIbHAS IPaKTHKa, TOPSIIOK dhopmMupoBaHUs OpraHoOB
rOCyJJapCTBEHHOM BJIACTM M HMX CHCTEMa, HOPMbI M TPHUHIMIBI HEMPaBOBBIX
COIIMATIBHBIX PETYJISTOPOB, MOBEJICHHUE, ACHCTBUS W PEIICHHUS TMOJIUTUKOB U
JIOJDKHOCTHBIX JIUI, paboToaTesnel, KOJIeT, YIEHOB CEMbU U OKPYKEHHUSI, a TaKKe
CaMH TaKHe JINIA.

OnHako, YTO JEKHUT B OCHOBE JIF000H mojoOHOM oreHku? YUYto mMeHHO
MOJIpa3yMEBAETCA MO/ CIIPABEIJIMBOCTHIO WIIA HECTIPABEIJIMBOCTHIO TOI'O WJIA MHOTO
COIIMATILHOTO SIBJICHUS WM UX COBOKYITHOCTHU?

[IpencraBiseTca, YTO OIEHKA CIHPABEIJIMBOCTH BCErla MOJAYEPKUBACT
YAOBJIETBOPUTEIHLHOCTD UM HEYIOBJIIETBOPUTEIIBHOCTh KAaKOT0-TMOO COIUAIBHOTO
SBJICHUSI C TOYKU 3PEHUS OIICHUBAIOLIETO CyOBEKTa, KOTOPHIM MOKET BBICTYNATh
WHIWUBH, COIlMaJbHAs TpyINa WA Bce OOIIECTBO B paMKaX KOHKPETHOTO
rocynapctal®.  CrpaBennueele — MNOAXOAAIIME W NPABUIIBHBIE SBICHHS
pacCMaTpUBAIOTCS B KAaueCTBE OOJAXMCHbIX, a TIOTOMY TOJIJIekKAT 3alluTe M
COXPaHCHHIO, a HECIPABEIIMBbIC— HeOO1JICHble SBICHUS, JTOCTOMHBI CKOPEHIIETO

rcKopeHeHus 3

. IHBIMHU CIIOBaMu, IIPEICTABIEHUE O CHPABEIIMBOCTH TOTO HIIHA
MHOTO COLMAIILHOTO ABJIEHHUS — 3TO BCETIA NPeOCMABCHUE O OONHCHOM, O TOM, KaK
JOJDKHO WIM HE JOIDKHO ObITh'®. Takme IpencTaBieHUs BCerga MCTOPUYECKH

KOHKPETHLI U MMOAJIC)KAT U3MCHCHUIO.

135 Cwm. manp.: Yeuenvnuyxuii A.B. CripaelIMBOCTb B IPABOTBOPUYECTBE: TEOPETUKO-NIpaBoBoe uccnepopanue. C. 50.
136 He BLI3bIBAET COMHEHMI1, YTO B COBPEMEHHBII MEPHOJL OLIEHKA CIPABEIMBOCTH UM HECIIPABEIIUBOCTH KAKKX -
00 SBICHUA MOXET TaKKe MPOU3BOAUTHCS TPYIIAMH OOIIECTB pPa3HBIX TOCYAapCTB, B TOM YHCIIEC B paMKaxX
Meracoo0OIecTB, Takux, kak EBponeiickuit Coro3. EquHast onieHKa TeX Wiy HHBIX COIMAIBHBIX SIBJICHUHA 00IeCTBAMH
Pa3HBIX TOCYJapCTB BO3MOXKHA B Clydae HAIMYUS Y HHUX OOIIMX WM CXOXHX TMOTpeOHOCTEH, WHTEPECOB H
BBIPKAIONINX WX IIEHHOCTEHW, a TakXe MPH HAIMIUH HEKOTOPOTO €AWHCTBA MOJUTHYECKOTO, YKOHOMHYECKOTO,
KYJBTYPHOT'0, PEJITUTMO3HOTO MPOCTPAHCTBA, HCTOPUUYECKOTO U KYJIbTYPHOTO HAcIeIus U T.1.

187 B cBasu ¢ oTuM nr00ombITHOH mpexacTasisiercs mosunus O.A. Ko3noBoil, kKoTopas Iojaraer, 4ro IOHATHE
«coluuanbHas CIpPaBeUIMBOCTbY» SIBISIETCS MEHEE OIpPENEICHHbIM, YeM MOHSATHE HecnpaBeiuBocThb. CM.: Koznosa
O.A. Yxas. cou. C. 41.

138 TIpu >ToM He MMeeT GONBIIOrO 3HAYEHHS HCIIOJIB3YIOTCS JIM HEMOCPEICTBEHHO CJIOBA CIIPABEIIMBOCTD HIIHA
HECIPaBeJIMBOCTh WM UX MPOU3BOJIHBIE MPU XaPAKTEPUCTUKE COLIMATIBHBIX SIBJICHUM.

49



K npumepy, B nepuon, npenmectBoBabiuuii CynedHoi pedopme Anexcanapa
I1, GOMBIMHCTBY MPEACTABUTENCH MOTUTHISCKH U IKOHOMHYECKH TOMUHUPYIOIIAX
COLIMAJIBHBIX TPYIIN, OpraHaM roCyJapCTBEHHOW BJIACTH, YJICHAM IOPUANYECKOTO
COOOIIIECTBA TOJDKHOM |, CIIEI0OBATEILHO, CITPABETMBOM MTPEICTABIISIIACH OTICHKA B
IPaKJaHCKOM CYJONPOU3BOJICTBE JOKA3aTEIbCTB B COOTBETCTBUU C «(HOpMAaIbHON
Teopueil», Mpeanoiarabiieid ONEHKY, OCHOBAHHYIO «...Ha BHEIIHHUX IpH3HaKaX
mokazarenbcTB» ¥, ux mpemycranosnennyro mis cyma cumy. OIHAKO K MOMEHTY
pa3paboTku, NMpUHATHS U BBeAeHUA B AeiictBue YI'C 1864 roga, TOMUHUPYIOIIUM
CTaJ0 MPEACTaBICHUS O TOM, YTO LEJSAM JOCTHXKEHHUSI UCTHUHBI B TPaKIAHCKOM
CYJIOIIPOM3BOCTBE CIIYXKUT «CBOOOIHAS OLIEHKA» 0Ka3aTeabCTBMO,

To ke MOXHO CKa3aThb U O MOJIHOMOYHUSIX JOKHOCTHBIX JiuIl 1o I TIK PCOCP
1964 ropa mo NmpUHECEHHIO B MOPSAAKE HAA30pa IPOTECTOB HA BCTYIMBIIUE B
3aKOHHYIO CHJIY PEIICHUs, ONpe/eIeHNs U MOCTaHOBIeHUs cy10B (cT. 319-320 I'TIK
PCOCP 1964 roma). Ecim k wMomeHTy pa3pabotku u mnpuHsatus OcCHOB
rpaxkaanckoro cygonpousBoactBa Corsa CCP u corwos3nbix pecnyonuk u ['TIK
PC®CP 1964 roga nmogoOHbIe MOJTHOMOYHS BOCIPUHUMAJIUCH B KAUECTBE JIOJKHBIX,
BEIYIIUX K YCTAHOBJICHUIO UCTUHBI 110 JIETy U MPABUILHOMY €r0 Pa3pelieHHIo, TO
K MOMEHTY MpoBe/ieHUs pedhopMbl, 03HAMEHOBABIIICHCS Pa3padOTKOM U MPUHSATHEM
cHavasia @enepanbHOro 3aKoHa ot 27 okTs0ps 1995 roga Ne 189-D3 «O BHeceHnuun
M3MEHEHUN U JIONOJHEHUHN B | paxkmanckuil nporeccyanbhbiili kogeke PCDOCPy», a
noroM u [TIK P®, Takue nosmHOMOYMS CTajaud BOCIHPUHUMATBCA B KAdeCTBE
YMaJISIONIMX 0 HOBOMY OCO3HAHHBIN MPUHIMI AUCIO3UTUBHOCTU TPAKIAHCKOTO
npouecca®,

BaxHO OTMETHTH, UTO B KA4E€CTBE CIIPABEIJIMBOTO WJIM HECHPABEIIUBOIO

OLICHUBACTCI HMCHHO 4YCIIOBCUYCCKOC IIOBCACHUC, b0 ero pe3yibTar, HO HE

139 Monuanos B.B. OCHOBBI TEOPUHN JIOKA3aTENLCTB B TPAXKIAHCKOM IIPOIIECCYaIbHOM IIpaBe: yueOHoe nocobue. M.,
2017. C.189.

140 Cm.: Benmkas pedopma: K 150-netnro Cyne6ubix Veragos: B 2 1. T. I: YeTas rpaksancKoro cy10pou3B0/ICTBa
/ Tox pen. E.A. bopucosoii. M., 2014. C. 221.

141 Cwm.: Bopucosa E.A. Anennsuus, kaccanus, Haa30p M0 IPAkKIAHCKUM JIENIaM: yueOHOe TTocoOue. 2-¢ u3 L., nepepad.
u gon. M., 2016. C. 220. C. 67-70.
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ABIICHYUSA, NPOMCXOAAINME IMOMMMO Boiu denosekal’?, K mpumepy, oneHka
CIPABEIJIMBOCTA CYNEOHOTO pEIICHWs] WM BCe CyneOHOW CHUCTEMBl B
IEMCTBUTENLHOCTH 03HAYAET OLIEHKY PabOTHI CyJEHCKOro KOPITyca, 8 KOHKPETHEE —
JEATENBLHOCTH CY/IEH, pACCMATPUBAIONIMX M Pa3pelIaloNnuX JIeia.

Ouenka CyObEKTOM SBJICHHI COLMANLHONM IeHCTBUTEILHOCTH BOBCE HE
BCEraa IpeacTaeT B (OpME HEOCO3HAHHOM SMOIMOHANBHOM peakiuu. OleHka
CIPABEUTMBOCTH MOYKET BHIPAKATBCS TAKKE B (POPME PALMOHAIBHBIX CYXKIEHHI 2,
Omnako 000€ pPalMOHANILHOE CYXIEHHE BCErJa MMEET OIPENEICHHYIO
SMOIIMOHAIBHYIO OKpAacKy, a Io0as OSMOLMOHAIbHAS PEaKIUs MOYKET OBITh
TIOJIBEPTHYTA PAllMOHANM3AIUK. [103TOMy IIPEACTaBIEHUS O CIIPABEMIUBOM HIIU
HeCIpaBelIMBOM**  HyKHO paccMarpuBaThb B €IUMHCTBE pALMOHAIBLHOM U
YMOIIMOHAIILHON COCTABIIAIOIINX.

Takum 00pa3oM, OLIEHKA COLHAILHOIO SBIEHHUS B KAYECTBE CIIPABEIIMBOIO
WM HECIPABEIIMBOIO — 3TO PEAKLUs YeIOBEKa, MPECTABUTENEH COLUATLHBIX
TPyl WM BCEro OOLIECTBA HA CTOJKHOBEHHME C SBJICHHUSAMH COLMAILHON
IEACTBUTENLHOCTH, CYINECTBYIOIIAs B (OpPME INPEACTABICHUH O JIOKHOM
MTOJIOKEHUH BEILIEH.

Onnako, 4To sIBNIsI€TCA TIYOMHHOU MPUUYMHOM 1MOA00HBIX peakiuii? Kakosa,
noIb3yach TepmuHonorueil P. Mepunra, ux nens?'* IMoueMy OJHU cOLMANbHBIE
ABJICHYS IPU3HAIOTCA CIIPABEUIMBLIMHU, a JIPyrHe HeT? 3aBUCAT M TAKHUE OLIEHKH OT
YE€ro-To, KPOME JIMYHBIX IPEANOYTEHUN OLEHUBAIOIIMX CYOHEKTOB?

[IpencTaBisieTcd, 4TO B KOPHE TAKUX OLEHOK JIEKAT IOTPEOHOCTH M
Ipenonpee/ieHHbIe MMM LEIH OTAEIBHBIX JIFOJAEH, MPEeICTABUTENEH COLMATBHBIX

TpyII, a TaKXe BCETO 0OIIECTBa.

142 Enpa v pa3syMHOI oLieHKe Ha NpeMET CPABETMBOCTH HOAAI0TCS CTUXUIHBIE OEICTBUS, SHMIEMHUH, TIOKAPHI,
TEXHOTEHHBIE KATACTPO(BbI, JMYHbIC HECUACThS, JHMOO, HANPOTHB, HEOKUAHHBIE MO3UTHBHBIE COOBITHS, yIa4yHbIE
CTeueHHUs OOCTOSATENBCTB M Hpoune monoOHbIe coObITHd. JKemaemoe, yIOBIETBOPUTEIFHOE TOJIO0KEHHE BEUIeH B
TaKMX CJIy4asx 4acTo OCTAETCS 3a MPEJIENaMHU YeTOBEYECKHX BO3MOKHOCTEM.

143 Oxumos A.M. CipaenuBocThb B coBeTcKOM Tipase. C. 39-42.

143 Cm.: Apaxenan A.FO. Yxas. cou. C. 120.

145 Cm.: Hepunez P. llens B ipase. Ku. 1. CIT6., 1881. C. 12.
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K 6a30B0}i LIeIU BCETO YEI0BEYECKOr0 KOJUIEKTHBA B PAMKAX OIIPEIEIEHHOTO
roCylapcTBa, 3aKIIOYANOIIEHCs B  CAMOCOXPAaHEHMM M BOCIIPOM3BOJCTBE,
NOOABIAIOTCS, TI0 MEPE MX YHOBJIETBOPEHHs, MHOTOYHCIECHHBIE Pa3HOILIAHOBEIE
COLMAIBHBIE M SKOHOMUYECKHE MOTPEOHOCTH M LENU-*®, COBOKYIIHO CBOASAIIMECS K
oOecreueHnI0 Haubolee O€30ImacHOr0 W KOM(OPTHOTO CYINECTBOBAHHA U
IIOCTOSHHOTO Pa3BUTHs 4eJIOBEKa, TOW MIIM MHOM COLMAIBLHOM IPYIIIBI UIH BCErO
o0IlecTBa Ha JAHHOM HMCTOPHYECKOM OTalle, B JAaHHBIX COLUANbHBIX,
SKOHOMHUYECKMX, HOMTHIECKUX, IIPUPOTHBIX ¥ MHBIX YCIOBHUSIX.

WuTepec mpencrtaBisieT coO00i OOBEKTUBHYIO BHYTPEHHIOIO CBSI3b MEXKIY
NOTPeOHOCTAMU M JIIOABMH, MX Hpecaexylomumu’?’, koropas mnobyxmaer
MOCJIENHUX K aKTMBHOMY B3aMMOJIEHCTBHIO C COLMAIBHOM JEHCTBUTENBHOCTBIO.
VHBIME CIIOBaMM, OOBEKTUBHEIE IOTPEOHOCTH ONMPENENIAIOT IIENH YEI0BEYECKOTO
TIOBEJICHUS U €70 OTHOLIEHUE K MHBIM COLMAIbHBIM SBJICHHUSIM.

OOBEKTUBHBIE MHTEPECHI HE BCET/Ia YETKO OCO3HAKOTCS JIFOABMH, OJHAKO OHH
BCE PABHO aKTHBHO BO3JIEHCTBYIOT Ha YEJIOBEYECKOE MTOBEIEHHE M IPENOTIPENEIIIOT
CTPYKTYypy 00miecTBeHHbIX oTHOmeHnH. Kak ykaspiBan P.E. I'ykacsn, «...HHTEpEC
— 5TO OOBEKTHBHO CYNIECTBYIOIIAS COLMANbHAs IIOTPEOHOCTB, OIpeaesseMast
TI0JIOKEHHEM JIUIIA B OOIIECTBE M HE 3aBUCAILAs OT OCO3HAHMS €€ HOCHTEIEM» 8,

CyObeKTHBHO JK€ HHTEPECHI MOTYT MOHUMATBLCSA JIFOABMH II0-Pa3HOMY.
UHTepechl pasHBIX HMHIAMBHMIOB, IIPEACTABUTENEN COLMANBHBIX TPYII H BCETO
00IECTBA HEPEIKO AHTATOHUCTUYHBI, U yOBJIETBOPEHUE OJHUX HHTEPECOB MOKET
03HAYaTh peHedpexenne apyruMu. OnTHaKo GECCIOPHBIM IIPEACTABIAETCS TO, YTO
KaXKIBIM ~OIIEHUBAIONIUM CYOBEKTOM  YIOBIETBOPEHHE €ro  COOCTBEHHOTO
CyOBEKTHBHO TIOHATOrO MHTEPECA Beeraa OyeT MPU3HAHO CIPABEIIUBBIM,

YYaCTHUKM HMBWIMCTHYECKOTO IIpoOIEcca B IFOOOH €ro OTpacid M BHIE

CYJIOTIPOM3BOJICTBA SBJISIIOTCS HOCHUTEIISIMH  PAa3HOOOpPA3HBIX (PAaKTUUECKHX U

146 Tam xe. C. 49-61.
147 Tam xe. C. 54.

148 Cwm.: T'ykacan P.E. TIpoGnema uHTepeca B COBETCKOM IPaXIaHCKOM TIpolieccyanbHoM npase. Caparos, 1970. C.
12.
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IOPHUANYECKMX OXPAHAEMBIX 3aKOHOM HMHTepecoB'. B HMCKOBOM IPOM3BOICTBE
JMIA, y4aCTBYIONIME B Jele, MMEIOT pasHble CyOBEKTHBHO OCO3HABAEMBIE U
IPOTUBOpEYAIUE APYr APYTY MaTepUalbHO-IPABOBBIE U (MJIM) IPOLECCYalbHO-
IPaBOBbIE FOPUIMIECKUE UHTEPECH], U, KaK CIICJCTBUE, PA3IMYHbIC IPEICTABICHUS
0 CIPABEIMBOM, TO €CTh JOJLKHOM IOPSIKE CyIOIPOU3BOACTBA U €T0 PE3YIILTATE.
CaMOCTOATENbHBIN, XOTh M HEopuaMdeckuii mHTepec’™, uMeeT Taxke Cyp,
pacCcMaTpUBAIOMIMIK JIEI0, KAK OPTaH TOCYJapCTBa U Cy/bS, KAK MHIMBHUI U 4IEH
CyIEeHCKOro coobIecTna.

DaKTHYECKUE UHTEPECH MOTYT MMETH TAK)KE JIMIA, TAK MJIM HHAYE CBA3aHHBIE
C IMIAMH, YYacTBYIOIMMHM B J€l€ B MCKOBOM IIPOLECCE, 3aABHUTENSAMH H
3aMHTEPECOBAHHBIMM JIMIIAMU B JI€JaX 0COOOro NPOU3BOJACTBA U OAaHKPOTCTBA,
TIPEICTABUTENN TEX UK MHBIX COLMAIBHBIX TPYIIIL.

K npumepy, ObITh (DAKTUYECKH 3aUHTEPECOBAHHBIMM U OOJAJaTh
COOTBETCTBYIOIIMMH TIPEACTABIEHUSIMHU O JOJDKHOM MOPSJIKE CYIOIPOU3BOJICTBA U
€ro pe3ynbTaTe MOryT PaGOTHHKH OOIIECTBA C OTPAHUYEHHON OTBETCTBEHHOCTHIO,
IpU  pacCMOTPeHWH TpeboBaHMSA 00  OCMApMBaHWU  COBEPLICHHONW  0e3
COOTBETCTBYIOIIETO  ONOOPEHWS  KPYHNHOM  CHENKM  WIM  CHEIKH  C
3auHTEepecOBaHHOCTHIO (CT. 173.1,m. 2 c1. 174 'K P®; 4. 6 cT. 45; 4. 4 cT. 46 3akoHa
«O06 o0mecTBax ¢ OrpaHMYEHHOM OTBETCTBEHHOCTHION™!), a Takke wieHBI HX
CEME; JeNOBbIE MAPTHEPHI U YWIEHBI CEMBY MHIMBUIYaIbHOTO IIPEANPHHEMATENS

IIPU PACCMOTPEHUU Jieja o pasjene odmiero umymectsa cynpyros (ct. 38 CK P®D);

149 B namnoM citywae ropuduueckuti unmepec OTIMYAETCA OT (haKMuueckozo TeM, YTO €ro yIOBJIETBOPEHUE HIIH
UTHOPHPOBAHUE HANPAMYIO OKA3bIBACT BIIMSIHUE Ha ITpaBa U 00s13aHHOCTH ero HocuTelst. [0 «oXpaHsSeMbIM 3aKOHOM
MHTEpecaMu» MOHUMAIOTCS IIPU3HABAEMbIC 3aKOHOJATEJICTBOM HMHTEPECHl, KaK OIOCPEJOBAaHHBIE, TaK M HE
OIIOCPEIOBaHHBIE MTPEAOCTABIEHHEM €r0 HOCHTENIO COOTBETCTBYIOIIET0 CyObeKTHBHOTO npaBa. CM.: [ykacau P.E.
VYxa3s. cou. C. 36.

150 Murepechl B JaHHOM cllydae SBISIOTCS (BaKTHUECKMMH, MOCKOJBKY PE3yJbTaT CyJONPOM3BOJCTBA HE HUMEET
npsaMozo BIWSHUSL HAa TpaBa M OOM3aHHOCTH HMX HocuTeneil. ['ocymapcTBO 3amHTEpPECOBaHO HE CTOIBKO B
PacCMOTPEHNN U pa3pelIeHIH JaHHOTO KOHKPETHOTO CIIOpa, CKOJIBKO B 3AIIUTE OXPaHIEMBIX 3aKOHOM HHTEPECOB B
JFOOBIX BO3MOKHBIX cIlopax. B 3ToM 3axiriogaeTcsi OTIIMYHe MPOLECCyaTbHO-IIPABOBOTO HHTEPECA MPOLIECCYATBHBIX
UCTLIOB, KOTOpPbIE B OTIMYUE OT TOCYAAPCTBA U CyJa, KaK €ro OpraHa, 3aMHTEPECOBaHbl B PE3yIbTaTe KOHKPETHOIO
paccMaTpUBaeMOro Jiea U MOTOMY UMEIOT IPOLeCCyanbHO-IPaBOBYI0 3aMHTEPECOBAHHOCTS B JIEIIE.

1 Cwm.: ®epepanbueii 3akon or 08 despans 1998 roma Ne 14-®3 «O6 obmiecTBax ¢ OrpaHUYEHHOM
otBercTBeHHOCTHION // CIIC «KoHncynprantlImrocy.
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POJICTBEHHUKH, NIPY3bsl, KOJJIErH pabOTHHKA MPU PACCMOTPEHHH TpeOOBaHUS O
BOCCTAaHOBJIEHUH ero Ha padote (cT. 308, 391 TK P®) u 1.1.

bonee Toro, ObITh (aKTUYECKH  3aMHTEPECOBAHHBIM UM  HUMETh
COOTBETCTBYIOIIME MPECTABICHUS O JTOJDKHOM IOPSJIKE PACCMOTPEHUS U UCXOC
KOHKPETHOTO TPaXXJaHCKOTO (B IIMPOKOM CMBICIIE) JieJia MJIK BCEX MOJIOOHBIX J1eT
MOXET U IITUPOKask 0OIIECTBEHHOCTh (ITyOIuKa).

B kadecTBe MpUMepa MOKHO IIPUBECTH CIIEMyIoNIee aea0™>%, Bank o6paTuics
K TEHCUOHEPKE C HMCKOM O B3BICKAHUM C HEE 3aJ0JDKEHHOCTH IO KPEAUTHOMY
JIOTOBOPY, KOTOPBIA OBLT 3aKIOYEH OT €€ HMMEHH IOCPEICTBOM MOOMIBHOTO
npuiiokeHus: 6anka. [leHcuoHepka mojana BCTPEUHBIM UCK K OaHKY O MPU3HAHUU
KPEJUTHOTO JIOTOBOPa HEIEUCTBUTEIIBHBIM, CChLIAACHh HA TO, YTO OH OBLIT 3aKIIIOUEH
OT €€ IMEHHU HEyCTaHOBJICHHBIMH JINIIAMH B PE3yJIbTaTe MOIICHHUYECKUX IEHCTBUH.

[Io nanHoMy ¢akTy ObLIO BO30YXAECHO YrOJIOBHOE JEN0, U3 MAaTEepHaJIOB
KOTOPOTO CJIE0BAJIO, YTO 3J0YMBIIUICHHUK MMO3BOHII Ha TOPSAUYYIO JIMHUIO OaHKa
OT MMEHU TIEHCUOHEPKH W 3aMEHUJ B €€ JIMYHOM KaOuHeTe HoMep TenedoHa,
MOJIYYMB TE€M CaMbIM JIOCTYNl K €€ JIMYHOMY KaOWHETy, 4epe3 KOTOPBIA ObLI
odopmiieH KpeauT Ha cymmy 265 000 pyOnei.

JloroBopoM 0  KOMIUIEKCHOM  OaHKOBCKOM  OOCIYKMBaHUU  OBLIO
OPEeIyCMOTPEHO, YTO KJIMEHT HECeT OTBETCTBEHHOCTh 3a BCE OIEpaluH,
IPOM3BOJIMMbBIC KIIMEHTOM U (MJIM) TPETHHMH JIUIIAMU C BEOMa WM 0e3 Beloma
KJIMEHTA TIPU UCTIOJIb30BaHUM TIPUIIOKEHHUS OaHKa.

Tpu  wHCTaHmMM  moanmepkanu  TpeboBaHWe  0aHKa,  TOCKOJBKY
IpeIBapUTEILHOE CIEICTBUE IO YTOJOBHOMY Jely HE OBUIO 3aBEpIeHO W,
COOTBETCTBEHHO, (hOpMaJIbHO HE ObUT MOATBEPKICH (DaKT 3aKITIOUEHHUS KPETUTHOTO
JIOTOBOPA B pe3yJIbTaTe MOIIEHHUYECKUX eicTBUM. Hapyienuii co ctopoHbl OaHka
CyIlbl HE YCMOTpEIN — TMOPYYCHUS W JTOKYMEHTHI MOCTYNUIW B OaHK OT MMEHH

MEHCHUOHEPKH, COJIEPIKAIU KOPPEKTHYIO JIEKTPOHHYIO MOAIUCH.

152 Cwm.: Onpenenenne Cy1e0HOMN KOJIETUHU 1O TpaXIaHcKuM jieniam Bepxosroro Cyna P® or 18 urons 2023 roza
Ne46-KI'23-6-K6 // CIIC «Koncynsrantllmocy.
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Cynebnas kosuterus no rpaxjaanckum aenaMm BepxoBHoro Cyna PO ¢ takum
MOJIXOJIOM He coryacuiach. [lo MHEHHUIO KOJernu, cyJjaMu ObUIO YCTAaHOBIJICHO U
CTOPOHAMH HE OCIapHUBaIOCh, YTO HOMEpP TeledoHa, KOTOPHIN UCIIOIb30BAJICS MIPH
COBEPILIEHNN MOIIEHHUYECKUX JIEHCTBHI, IEHCHOHEPKE HUKOTAA HE MPUHAJJIEKAIL.
OTMeTHB CYIIECTBO CIEIKH, Kak BojeBoro jaerctBus (cr. 153 'K P®), komnerus
MOCYMUTAaNa, YTO 3aKJIIOUYCHHBIM B PE3yJbTAaTE MOUICHHUYECKUX JCHCTBHI JI0TOBOP
ABJIsIETCA HUYTOXHBIM (1. 2 cT. 168 'K P®). KpoMe Toro, HH>KECTOSIIIIMMU CyAaMu
He ObLIa OlleHEeHa 100pPOCOBECTHOCTh, PA3YMHOCTh M1 OCMOTPUTEIHLHOCTE OaHKa MpU
3aKJIFOUEHUHU KPEIUTHOTO JI0TOBOPA U HCIIOTHEHUU 003aTENLCTB M0 HEMY.

He BbI3bIBa€T COMHEHMH, UTO JIJIsl IEHCUOHEPKH, TOCTPAIABILIEN B PE3YJIBTATE
MOIIEHHUYECTBA, OmpeieNICHHUE KOJUJIETU U CTajo BOCCTAHOBJICHUEM
CIpaBeJIMBOCTU. BeposiTHO, Tak >K€ OLEHST JaHHBIM CyneOHbIA aKT MHOTHE
CTOPOHHHE HAOIIOATENH, TPaXKIaHe, KOTOPbIe HAXOAWINCh WU MOTYT OKa3aThCs B
MOJ00HOM CHUTyalll, HEKOTOpbIe MPEICTABUTENM OPTraHOB TOCYIapCTBEHHOU
Binactu, CMU, ropuaumueckoro cooOmectBa u T.4. Ho siBHO He mnpowurpasmias
CTOpOHa, MHTEpecaM KOTOpPOM B JaHHOM Jejie ObLIO OTKa3aHO B NPU3HAHUU U
3aIlUTE.

C y4eToM CKa3aHHOTO CTOUT MoAAepkaTh no3uunio A.J. DknumoBa, KOTOPbIA
MOJIaraeT, YTo «...HaJM4YHe HHTEpeca SBISETCS MNPEANOCHUIKOM BO3ZHUKHOBEHUS
OLICHKHU C MO3MUIMHU CHPABEAJIUBOCTH... [’ 16 HET UHTEPECOB, TaM HET U MOJOOHBIX
OLIEHOK» >3,

Takum 00pa3oMm, yJIOBJIETBOPEHHE WIIM WTHOPUPOBAHUE MOTPEOHOCTEH U

BbIpA@XXAalOIMMUX HX HHTCPECOB B CBA3H C KaKHUM-JIN0O COLMAJIBHBIM SBJICHHUCM

188 Dxumoe A. M. CipaBeanuBocThb B coBerckoM npase. C. 35. Koppessius HHTEpecoB M OLEHKH COLUAbHBIX ABICHHI
C TOYKH 3pEHHUS CIIPABEIIMBOCTH BCTPEUACTCS! IMOBCEMECTHO. JIFOOONBITHBIM CBHIETEIHECTBOM OOYCIIOBICHHOCTH
JFOOBIX OIICHOK CYNIECTBYIOIIMMH MHTEPECaMH SBIIETCS OUCKYCCHSI BOKPYT NMPOM3BEICHHOW B PO «m1eHCHOHHOI
pedopmey. IToBeIIIEeHHEe IEHCHOHHOTO BO3pAcTa MPHUBENIO K packoiy B oOmiecTBe. YacTh 0OIIecTBa BOCIIPHHSIIA
pedopMy Kak 00bEKTHBHO HecnpaBeuBYy0. CM. Hamp.: «[loHsaTus cipaBeymBocTy HeT». [loyemy KC nmomneprxan
neHcuoHnyro  pepopmy //  URL:  https://rvs.su/statia/ponyatiya-spravedlivosti-net-pochemu-ks-podderzhal-
pensionnuyu-reformu (mara o6pamenus — 07 mapra 2025 roaa).; OH® npeiokua KOMIIEKC MEpP IS 00eCcTeueH st

COLIMANIbHOW CHPaBeAIMBOCTH MPHU MPOBeAeHNH IeHcnoHHoM pedopmer // URL: https://onf.ru/news/archive/2018-07-
02-onf-predlozhil-kompleks-mer-dlya-obespecheniya-socialnoy-spravedlivosti-pri-provedenii (nata odpamenus — 01
mast 2025 roxa). [TogoOHble OIEHKH, Kak NpeJCTaBiIseTCs, HANPSMYIO CBS3aHBI C HapylleHHEM (PaKTHYECKUX U
IOPUANYECKUX HHTEPECOB OOJNBIIMHCTBA JKUTEJICH rOCyAapCTBa.
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BBICTYITA€T OCHOBOW OIIGHKH CYOBEKTOM TaKOro SIBIIGHUS B KadeCTBE
CIIPaBEIJIMBOrO WJIM HECTPABEJIUBOTO.

[IpencraBienuss O JODKHOM, CJIEAOBATEIbHO, COJEP)KAT, BO-TIEPBBIX,
MPECTABICHUE O TOM, KaKU€ UHTEPECHI MOJIJIEKAT NPU3HAHUIO U YIOBIECTBOPEHUIO,
W, BO-BTOPBIX, IMPEJCTABICHUE O TOM, KaKUM JIOJKHO WJIM HE JOJKHO OBITh
COITMAILHOE SIBJICHUE JIJIs1 YAOBJICTBOPEHUS TAKUX HHTEPECOB.

Ucxons u3 »TOro, mpeiaBapuTeIbHO KATETOPUIO «CIPABEIIUBOCTE» MOYXHO
OMPENICNIUTh KAaK COBOKYIHOCTh MPEJICTABICHUN OIICHUBAIOIIETO CyOBEeKTa O
JOJKHOM, 00 MHTEpecax MOAJIekKaIUX TPU3HAHUIO U YAOBJIETBOPEHUIO.

Buowt cnpasednueocmu. B 3aBUCUMOCTH OT HOCUTEIA COOTBETCTBYIOIIHNX
MPEACTaBICHUM CIPaBEIMBOCTh MOXKET OBITh KiIacCHU(UIIMPOBAHA HA JIUYHVIO —
XapakTepHYIO MJI1 KOHKPETHOTO WHIWBUJIA, 2PYNNOGYI0 — TPUCYIIYIO YJI€HaM
OTIPENICICHHOM COIMAJIbHONM TPYIIBI M 00wecmeenuyro — OTPaKalolIyIo
MPEACTaBICHUS] O JIOJDKHOM OOJIBITMHCTBA MpPEJACTaBUTENICH OOIIECTBa B paMKax
KOHKPETHOTO TOCYJIapCTBA.

HecmoTpss Ha HEKOTOPYHO pa3MBITOCTh M CJIOKHOCTh HJICHTH(HUKAIIUN
CyOBEKTOB OLICHKH, TPYNMoBas M OOILIECTBEHHAs CIPaBEIIMBOCTb COJIEpHKAT
JIOCTATOYHO YCTOWYHMBBIC, ITA0JIOHHBIC ¥ HOPMATHBHBIE MPEACTABICHHS, KOTOPHIC
OKa3bIBAIOT HA JIMYHYIO CIPABEIJIUBOCTD OINPEICIISIONICE BIUSHUE.

['pyninoBasi crnipaBeAIMBOCTh 3a4acTyl0 MOXKET OKa3bIBaTh CYIIIECTBEHHOE
BIIMSHUE Ha COJEp)KaHUE IIPEJCTABIICHUH, COCTABJISIONIMX OOIIECTBEHHYIO U
JUYHYIO CIipaBemsiuBocTh. K mpumepy, npeacTaBieHus O JOJKHOM, XapaKTepHbIS
JUISL  ONPENETICHHBIX PEJIMTHO3HBIX TPYII, MOTYT OKa3blBaTh OIpPEACSIONINe
BJIUSTHUE HAa BOCIPHUATHE COIMAJIBHOW JIEMCTBUTEILHOCTH €€ y4acTHHKaMH, a B
HEKOTOPBIX CIIydasix TPAHCIUPOBATHCS U 3aKPEIUIATHCS Ha YPOBHE BCETO 00IIECTBA

154

B KauyecTBE OOIIEMPUHSATHIX ToyHO Takoe K€ BO3JAECHUCTBUE MOTYT HMETh

154 SIpxumMu npuMepaMu pacipOCTPaHEHUs! PEIUTHO3HBIX MPEACTABIECHUH O 0JUKHOM Ha BCE FOCYIaPCTBO SBISIOTCS
Ucnamckas pesomouus B Upane 1979 roga u nocnefoBaBiiee 3a Hel MepeycTpocTBO BCEl cOLMaNbHON KU3HU
CTpaHbI, a TAK)KE MOJUTHYCCKAs! ACATSIIFHOCTh YTBEPAUBIIETOCs BO BiIacTH B A¢ranuctane ¢ 2021 roga ABHMKCHUS
«Tanubany. I1o TeMe pemUrno3HOro MPaBOCO3HAHUS U €r0 BIUSHIS Ha COIUANBHBIC IPOIIECCHI CM. HaIIp.: JApyoicKuna
10.4. Penurnosnoe npaBoco3Hanue. Jluc. ... kaun. ropua. Hayk. Capatos, 2007. 222 c.
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MPEACTABJICHUS] YJICHOB MOJUTUYECKM U (KMJIM) SKOHOMHYECKH JOMUHHUPYIOIIHUX
COIMAJIBHBIX TPYMI, OOIIECTBEHHBIX JBMKEHUW W TOJUTHYECKUX IMapTUH,
HAIMOHAJIBHBIX OOLTHOCTEH, AEJIOBBIX 00beIMHEHNH U T. 1.1,

Bwmecre ¢ TeM MMeHHO 00IIECTBEHHAs CIIPABEAJIUBOCTh — KAK COBOKYITHOCTD
NPUCYIIMX  OOJBIIMHCTBY WICHOB JAaHHOTO OOIIEeCTBA TMPEACTaBICHUM O

TOJIKHOM 28

, OIIPEJIETISAET, KAKUE HHTEPECHI OYIyT MPU3HABATHCS U 3ALIUIIATHCS B
JIaHHOM OOIIECTBE, B KAKOM 00bEeME, 0UepEIHOCTH 1 nopsake™’. Bes mpusHanus Ha
YPOBHE BCETO OONIECTBA YAOBJIETBOPEHHE JIMYHBIX W TPYIIOBBIX HHTEPECOB
CTAHOBHTCS HEBO3MOXKHBIM. VIMEHHO Ha ypOBHE OOINECTBEHHON CIPABEIIMBOCTHU
ONPENENIOTCS CTAHAAPTHl CIIPABEIMBOM MEphl PABEHCTBA M HEPABEHCTBA,
COIMAIIBHO OMNpPAaBJAHHbIE TPOMOPIMK PACIIPEAETIEHUs OIar U TArOT, MOAXOIbI K
OTBETCTBEHHOCTH 3a HAPYIIEHHE COLMAIBHBIX HOPM, M B HMTOTE OIPEACIISAETCS
OaJIaHC CYIIECTBYIONIUX B OOLIECTBE HHTEPECOB.

VuuTeiBas CKa3aHHOE, OOIIECTBEHHAss W TPYIIOBas CIIPABELIUBOCTD
MPEACTABIAIOT COO0W OOBEKTHBHBIE — TO €CTh HE 3aBUCSIIME OT CYOBEKTUBHOIO
BOCIIPHMATHUS OTAENBHBIMU JIMLIAMK U UX TPYNIAMH, COIUAIbHBIE ABJIEHUS. B dTOM
CBS3M CJIOXHO OJHO3HAYHO COINIACUTBCS C aBTOPAaMH, IIOAYEPKUBAOLIIAMU

MMMAaHEHTHYI0O CYOBEKTHBHOCTH KATETOPUH «CIIPABEIIUBOCTH» 28,

IIpu stOM
OTPULATh, YTO COLIMAJBHBIC SIBJIICHHS MOTYT BOCIPUHUMATBCS W OLECHHUBATHCS

KOHKPETHBIMUA CY6T)€KT8,MI/I ITIO0-pa3HOMY B CBA3HU € YHUKAJIbHOCTBIO UX COIUAJIBHOI'O

15 TIpumepom BIMSAHMS MPEACTABIECHUH TOJMTUIECKH U SKOHOMHMYECKH JIOMHHHMPYIOIIMX COLMAILHBIX IPYMI Ha
coJiep>kaHre OOIIECTBEHHOH CIPaBeJIMBOCTH MOXET OBITh JUKBUAAIMS mocie OKTaOpbekoit pesomonuu 1917 roga
JIOPEBOIIONMOHHOTO 3aKOHOJATENIBCTBA (M OPraHOB IOCYIapCTBEHHOM BIIACTH), M €T0 3aMeHa 3aKOHOJAaTeIbCTBOM,
COOTBETCTBYIOIINM (HIOCOPCKMM W HOJIUTHYECKAM TIPEJCTABICHUSAM O JODKHOM WICHOB IMPaBsINCH MapTHH
(PCAPII(6)). AHaNOTHYHBIA TpolecC MPOUCXOMWIT B pe3ynbTare AeMoHTaxka B mozgaeM CCCP u PCOCP
COLMAIMCTHYIECKON HJICOJIOTHH M MEpexXoia K pa3zeisieMOi MPEACTaBUTENSIMH IOJIUTHYECKOH M 3KOHOMHYECKOH
3NUTHI HAEOJIOTHN JTOepaTu3Ma.

156 O conepanny 06IIECTBEHHOMN CIIPaBETMBOCTH MOPOOHEE CM. JIaJiee.

157 3Ty MBICJIL XOPOLIO BBIPA3WJI JOPEBOJIOLMOHHBIN ydeHblii B.M. XBOCTOB, aHanu3upys noHstue aequitas s
pumckoM mpase: «[IpaBo, CTpPOro MpHAepKUBAIOIIEECs O0MIero MpHHIMIA aequitas u He sKemarolee 3aciy>KHUTh
yIpeKa B MATKOCTH CBOMX PYKOBOJAIIMX MAEH W B BO3HHKAIONIEM OTCIO/Ia HEPABHOM OTHOIICHHWH K OTAEIHHBIM
rpaxIaHaM, JaeT 3aIllUTy TOJBKO TeM MHTepecaM, KOTOphIEe ACUCTBUTEIHHO HMPU3HAIOTCS JTOCTOWHBIMU 3aIUTHI U
KaXXIOMy WHTEpecy JaeT 3alluTy B TOM 00beMe U B TOH (opMme, KoTopasi MpHU3HAHA JJIs HEro HeoOXoaumoiy. CM.:
Xeocmos B.M. OnbIT XapaKTepUCTHKY MOHATHI aequitas ¥ aequum jus B pUMCKOH KJIaCCUUECKOH IOPUCIIPYICHIINH.
M., 1895. C. 10-12, 15.

18 Cwm. manp.: Kypbamoe A.Sl. CupaBeqiMBOCTH B POCCHICKOM MpaBe: MOJMEHA MOHATHH, CyObEKTHBU3M W
HeomnpeelieHHOCTh // Bonpockl npaBoBenenus. 2012. N 3. C. 44 - 64.
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ONbITa W YCIOBUH JKW3HU, HEBO3MOXKHO. OJHaKO cama LEHHOCTHAs CHUCTEMa
cyObekTa, chOpMUPOBABIINECS B HEM TMPEACTABICHUS O JOJKHOM, SBIISIOTCS BO
MHOTOM JIETEPMUHUPOBAHHBIMU, CPETHUMH JIJIs1 JTAHHOTO 00IIIeCTBa.

Oowecmeennuiii. nopadok. llpencraBieHuss 0 JOJDKHOM, COCTaBJISIOLIME
OOIIECTBEHHYIO, TPYIIOBYI0 M JIMYHYIO CIPaBEUIMBOCTh, MOTYT KacaThCs HE
TOJNBKO  OTACJBHBIX SIBJICHUN  COLMAIbHOM  JEHUCTBUTEIBHOCTH WIH HX
COBOKYITHOCTEH, HO U BCEH COBOKYIMHOCTH CYIIECTBYIOIIMX B JaHHOM OOIIECTBE
OTHOUIEHUH, YpPEryJUpPOBAHHBIX COIMAIBHBIMA HOPMaMH — OOIIECTBEHHOTO
nopsaka®®.

Kak nenoe u yactb 00111€CTBEHHBIN OPSAIOK COOTHOCUTCS € IPABOIIOPSIKOM,
KOTOpBIA MpPEACTaBIsET COOOM CIOXKHYIO COLMAJIbHO-TIPABOBYIO CTPYKTYPY
obmectal®, cocrosmyro M3 BceX CYIIECTBYIOIIMX B JAaHHOM OOLIECTBE
IIPABOOTHOLICHUHN.

B coBpeMeHHOM 3aKOHOAATENBCTBE MOHATUE «IIPABOMOPSAOK» (HaKTUUECKU
NPUPABHUBAETCS K MOHATUIO «ITYOIMYHBIN MOPSAOK», O 4eM roBopurcs B cT. 1193
['K P®. B xoHTEKCTE BBINIOJHEHUS POCCUUCKUMU CyJaMu (PYHKIIUN COJAEHCTBUS U
KOHTPOJISI B OTHOILIEHUU MEKTyHAPOJHOTO KOMMEPUYECKOTO apOUTpaka My OIMYHbIN
HOPSAZIOK TMOHUMAeTCs Kak (PyHIaMEHTAJIbHbIE MPABOBBIE NPUHIUIIBI, KOTOPHIE
00nafalT  «...BBICIIEH  UMIEPAaTUBHOCTHIO, YHUBEPCAIBHOCTHbIO,  0CO0Oii
OOILIECTBEHHON M MyOJUYHOW 3HAYMMOCTBIO, COCTABIISIIOT OCHOBY IOCTPOCHHS

SKOHOMHYECKOM, TIOJMTHYECKOM, TPaBOBOM cucteMbl Poccuiickoit ®eneparmn» oL,

19 Cwm..: Kanycmoe P.I". OG11eCTBEHHBIH TIOPSI0K: TIOHATHE U Cojiepkanue kateropuu // Counonorus u paso. 2020.
Ne 2. C.38; Mypomyes C.A. Onpenenenve u ocHOBHoe pazzaenenue npasa. M.: 1879. C. 147; [loaaxos A.B., Tumowuna
E.B. Yxas3. cou. C. 457. (aBtop rnaBsl — [lomskos A.B.).

B oreuecTBeHHOH JmTEepaType NpeCcTaBICHbl pa3Hble B3TILIBI Ha CYIIHOCTH OOIIECTBEHHOTO ITOPSAKA, KOTOPBII
MOXET IOHUMAThCS B IIMPOKOM CMBICIIE — KaK BCSI CHCTEMa CYIIECTBYIOMINX B 00IIeCTBE 00IIECTBEHHBIX OTHOIICHHH,
CJIOKMBIIMXCS B COOTBETCTBUHM C COLMAJIbHBIMH HOpPMaMH, M y3KOM CMBICIE€ — KaK CHCTeMa OOIIECTBEHHBIX
OTHOIICHHUH B ompeneneHHon chepe xnu3neaesarensHoctu. CM. Hanp.: Karycmos P.I. Yxa3. cou. C. 37; Lllesuenko
I1.H. K Bomipocy 0 coJiep>KaHUU TIOHSATHS «OOIIEeCTBEHHBIN MOPsoK» / BecTHrK MockoBckoro ynuBepcurera MB/]
Poccun. 2012. Ne 11. C. 38. Cm. Tarxke 0030p CyIIECTBYIOUIMX HO3uImil: Yepuoeop H.H. TIpaBoBOW HOPSIOK:
JIOKTPHHAIBHBIE [TOJIX0bI, METOBI M aKTyaJIbHBIE HaIlpaBlieHus ucciuenoBanus // Poccuiickoe mpaso. 2017. Ne 8. C.
5-16.

180 fOnycoe A.A. Tpasonopsnok, o6LIECTEEHHBIN MOPSIOK U paBa uenoseka / Bectauk IOYpI'Y. 2007. Ne 4, C.38.
181 Cm.: AGzan 2 n. 51 TMocranosnenns Ilnenyma Bepxosroro Cyma P® or 10 mexaGps 2019 roma Ne 53 «O
BBINIOJIHEHUH cynamu Poccuiickoit ®enepannu QyHKOuii coneiicTBHs M KOHTPOJS B OTHOIIGHHH TPETEHCKOTO
pa3OuparenscTBa, MK IyHapoJHOTo KoMMepueckoro apourpaxay // CIIC «Koncynprantllnrocy.
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[IpencraBisieTcst, 4YTO TaKOe OIMpeIeTICHUE SBISETCS JOBOJBHO Y3KUM U MOAXOAUT
TOJIBKO JIJIS1 LIeTIEH MPUMEHEHHS COOTBETCTBYIOIIUX MOJIOKEHHUI 3aKOHO1aTEIbCTBA,
0 ueM yka3zan u BepxoBubiii Cyn PO.

3a OCHOBY CTOMT MPUHATH MOAXO0/, TpeatokeHHbIN eme C.A. MypoMIIEBbIM,
KOTOPBIN paccMaTpuBall MPaBONOPAIOK, KaK COBOKYIMHOCTb gcex npag (IpaBOBBIX
OTHOUIEHUH), CYNIECTBYIOIIMX B JaHHOE BpeMs B JIaHHOM OOIlECTBE. YUEHBIH
BBIICTISUT TAaKXKe ¢hakmopsl TPABOMOPSAKA, K KOTOPBIM OTHOCATCS: IPaBOBBIC
HOPMBbI, PEryJISTUBHbIC HEMPABOBbIC COLUAIBHBIE HOPMBI, «IOPUIAYECKOE
HACTPOCHHE» IPaBOMPUMEHUTEIICH, a  Takxke BHEIITHHE yCIIOBUS
npaBonpuMeHenna %2, OT JaHHBIX (AKTOPOB 3aBHCHT CTPYKTypa MPaBOMOPSIKA,
€ro COOTBETCTBUE WJIM MPOTUBOPEUYHE MO3UTUBHOMY IMpPaBy, MPaBOTBOPUECKON U
IPAaBOMIPUMEHHUTEIHLHON OJUTHKE OPTaHOB TOCYTaPCTBEHHOMN BIACTH.

Hcxoas u3 3toro noaxoaa, cupaseiiuBocts C.A. MypoMIiieB onpeaens Kak
«...TIPUCYLIYI0 B JAaHHOE BpeMs JAHHON OOIIECTBEHHOW Cpele COBOKYIHOCTb
CYOBEKTHUBHBIX TPEACTABICHUN O HamOOJee COBEPUICHHOM HPABOBOM HNOPAOKE)
(kypcus moii — D.A.)*,

Takoe ompeneneHne CTOMT B IEJIOM MOAJEPKaTh, HO C HEKOTOPHIMH
OTOBOPKaMH.

Bo-niepBbIX, mMpencraBiseTcsi, YTO OrpaHUYMBATh Cepy CIpPaBeIIMBOCTH
TOJIKO TPABOMOPSIIKOM HE CIEAyeT, MOCKOJbKY, KaK YKa3blBJIOCh paHee, Ha
IpeIMeT COOTBETCTBUS € MOTYT OLIEHUBATHCS JIFOObIE COLIMANIbHBIC SIBJICHUSI, B TOM
YHCIIe ¥ HE MOAJIeKAIMe TIPAaBOBOMY PETyJIMPOBAHUIO.

Bo-BTOpHBIX, TIpencTaBieHus] O JOHKHOM MOTYT KacaTbCsl HE TOJBKO BCETO
OOIIECTBEHHOTO TOpsAAKa U (WJIM) TPABOMOPSAKA, HO U OTIAEIBHBIX COIMAIBHBIX
SABJICHUM.

B-Tpetbux, kak ObLJIO MOKa3aHO paHee, CIPaBEIMBOCTh CYIIECTBYET HeE
TOJIKO Ha YPOBHE BCEro o0OIeCTBa, HO NPUCYIIA TaKXKe MPeICTaBUTEISIM

COOMAJIbHBIX I'PYIIT U OTACIIbHBIM MHAWBHUIAM.

182 Mypomyes C.A. Onpenenenue 1 0OCHOBHOE pasjenenue npasa. M.: 1879. C. 148-150.
183 Tam xe. C. 154.
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Ha ocHOBaHMU BBIIIEU3IIOKEHHOTO KAaTErOPUIO «CIPABEIIIMBOCTBY CIIEIYET
OTIPEETUTh, KAK COBOKYITHOCTh MPUCYIINX OLICHUBAIOIIEMY CYOBEKTY (MHIUBUAY,
OOJBIIMHCTBY MPEACTABUTENCH TOW WM MHOW COLMAIILHOM TPYIIbl WA BCETO
o0IIecTBa) MPEJICTaBICHUA O JODKHOM COCTOSIHUM OTAEIBHBIX COLMAIbHBIX
SIBJICHUM WJIM UX COBOKYITHOCTEH, YCTPOICTBE BCETO OOIIECTBEHHOTO MOPSIAKA U €r0

65, moanexaiyx NpU3HAHUIO U

yacTel, BKJIIoYas rmpaponopanok ®4, o6 unrepecax!
3aIIUTE B JAHHOM OOIIECTBE, a TAKXKE O JOJDKHOM IIOPAAKE MX IPU3HAHHUA U
3ALIUTEL

COOTBETCTBEHHO, CIIPABEIMBOCTh B C(pepe IUBUIMCTHYECKOTO MPOIEcca —
3TO COBOKYITHOCTH MPEACTABJICHUN O JOJKHOM CHUCTEME M TMOpSAKE CyAeOHOMU

3AIUTHI I'PAXKITAHCKHUX (B IMUPOKOM CMBICJ'IG) IIpaB U 3aKOHHBIX UHTCPCCOB B TAHHOM

0OIIIECTBE.

§5. Ilpupona cnpaBeIJMBOCTM B KOHTEKCTEe IHUBUJIMCTHYECKOIO

npouecca

[TockonpKy mOpeacTaBi€HUs O JODKHOM, COCTABIISIIOIIME KATETOPHIO
«CIPaBEJIMBOCThY, KaCalOTCs KAaK IPAaBOBBIX, TAK W HENPABOBBIX SIBJICHUU
COIIMAJILHOM JIEHCTBUTEILHOCTH, HEOOXOIMMO Pa3pelIuTh BOMPOC O COOTHOIIEHUHU
MPABOBBIX U MOPAJIbHBIX MPEICTABICHUMN O JIOJIKHOM.

[IpenBapuTebHO CTOUT OTMETHUTH, YTO B JOKTPHUHE HE JOCTUTHYT KOHCEHCYC

% Onmmako MOXHO

B OTHOLICHUM IIPUPOIBI KATETOPUH «CHPABEIIMBOCTH»!
YTBEPK1aTh, YTO OOJBIIMHCTBOM aBTOPOB IPU3HAETCS €€ MHOTOACIIEKTHOCTD, CBSI3b

co BceMH c(pepaMH COLMALHON KM3HU YenoBekat®’,

164 Cm.: Bosk E.B. Yka3 cou. C. 98.

185 TTo sToMy Bonpocy TouHo Bickasaics Konctutyuuonnstii Cyn PD: «OTobpakas camy CyIIHOCTh NPaBa, IPUHIIHAII
CIPaBETUBOCTH TPEATIONATALT. .. 3aIIUTY YTHMBIX OOIIECTBOM IIEHHOCTEH M 0OecrieueHe UX HeIPOTHBOPEYHUBOTO
COOTHOIIEHUS APYT C APYyroM...». CMm.: MeTomonornueckne acekTsl, pa3m. 1.3.5.

166 Cm. 0630pbI CyIIECTBYIOMIUX B OMTEpaType mosunmii: Buickpebyos B.C. Yxas. cou. C. 94-10; Conosvesa A.A.
VYxa3. cou. C. 12-38, Yeuenvnuyruii M.B. CripaBeyIMBOCTb B IPAaBOTBOPYECTBE: TEOPETUKO-NIPABOBOE HCCIIEIOBAHHE.
C. 42-65.

187 Cm. manp..: Apakensu AIO. Vkas. cou. C. 131.; O.JI. Bacuaves. Yxas. cou. C. 44.; Jlpesecnuros A.B. Vka3. cou.
C. 7.; Heanosa C.A. Yras. cou. C. 27.; Konopamiok [.JI. Yxa3. cou. C. 45.; Tymanos /].A. 3amura o00IMECTBEHHBIX
MHTEPECOB B TPaXKIaHCKOM CYIOTIPOU3BOACTBE. JIKC. ... 1-pa topua. Hayk. M., 2024. C. 432.; [[uibynesckas O.H. Yka3.
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Kak mnpaBwiio, KaTeropusi «CHpaBeJIMBOCTB» OTHOCUTCS YYEHBIMH K
SBJIEHHAM CMEIIAHHON MOPAIbHO-TIPABOBOM IIPUPOIBILeE,

Tak, B.A. Baiiman ormeuaer, 4yTO B IIMPOKOM 3HAUYECHUU KaTEropus
«CTIPaBEJIMBOCTBY  «...MPEJACTABISIET COOOM CIOXKHBIA (peHoMeH (sBJICHHE),
XApaKTEpU3YIOIIMICS  aKTUBHBIM  B3aUMOJCHCTBMEM  MOpaJIH,  IIpaBa,
DKOHOMHKH...», & B Y3KOM BBICTYIIA€T KaK 3THUYECKas KaTEeropvs, BKIIOYAIOIIAs
KpPOME MOPAJIBHOIO, TAKKE «...COLUATBHO-3KOHOMUYECKUNA M MPABOBOM aCIEKThI
OTHOLIEHHH JIMYHOCTH, TOCYAapCTBa U 001mecTBa» .

B kauecTBe BaXKHEHIIEH HPABCTBEHHOW, COLMAIBHOM W IOPUAUYECKOU
KATETOPHHU «CIIPABEMIUBOCTE paccMarpuBaeT u W.B. Yeuensnunkuiil’®. Aprop
OTMEYAET, YTO CIIPABEJIMBOCTD HENb3s OTPHIBATH OT MOPAJIBHOIO OCHOBAHMS, OHA
«...HE MOET OBITh OMOCPEIOBAHA PAMKAMH HCKIIOYUTEIBHO TPABOBON MaTepUM».
[TpoHu3bIBasi Bce YpOBHU OOILECTBEHHOW >KM3HHU, CIPABEIJIUBOCTb CTAHOBUTCS
HPABCTBEHHO-NIPABOBOM KaTEropHel P OTPAKEHUHU €€ B O3UTHBHOM npasel’,

M.B. IlpecHsK0oB pa3nuyaeT OOIIyI0 CIPaBEIJIUBOCTh, C MO3UIUU KOTOPOU
OCYLIECTBJISIETCS MOPAJIBHO-HPABCTBEHHAsl OLIEHKA COLMAJIBHBIX SBJICHUU Ha
OCHOBAHMH CYILECTBYIOIIEH B OOLIECTBE CHCTEMBI IIEHHOCTEW, M YacTHYIO,
COOCTBEHHO MPABOBYIO, CIPABEIJIMBOCTb, KOTOpas HOCUT (pOpMallu3UpOBaHHbBIN
xapakrepl’,

[To muenuto O.M. Lpi0yneBckoil «b6a3zoBast nisi cepbl MpaBa» KaTeropus
CIPABEMJINBOCTh, SABJISIETCS CTEPXKHEM, «...CKPEIUISIOIIUM BCK) HEPAPXHIO

COIIMAJIbHO 3HAa4YMMBbIX IICHHOCTEH...» " npeaACTaBIACT cobom AKCHOJIOTHYCCKYIO

MOPAJILHO-IIPAaBOBYIO KATETOPHUIO: ",

cou. C. 132; Yananoe T./. OpraHu3aliioHHO-TIPAaBOBOE OOECIIeUeHNEe peai3aliy IIPUHIHIIA CIPaBEJIMBOCTH B
cynebHou aesrensHocTh. C. 27-28 1 1p.

188 Cm. mamp.: E.T. bapbaxadse. Yxas. cod. 22; Bunnuyxuii M.E. Vka3. cou. C. 43; Huxugpoposa O.B. Ykas. cou. C.
19.
18 Baiinan B.A. Peanuzauus TNpMHIMIA COLMANBHON  CIPaBeIMBOCTH B I[IPABOBOM  PETYJIMPOBAHUH
peanpuHIMaTeNsCKON aesrensHoct. C. 28.

10 Cm.: Yeuenvnuyxuii M. B. CnipaBeyIMBOCTD M MPABOTBOPYECTBO: MOHOrpadus. C. 24,

11 Tam xe 29-30.

12 Ipecnsaxoe M.B. Vkas. cou. C. 47.

118 Cm.: Ifvibynescrasn O.M. Ykas. cou. C. 38-39.
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[Ipumepbl MHEHHH, OTpPaXKAIOIIUX JAHHYIO MO3MUIMIO, MOXHO OBLIO OBl
IpUBOAUTE u ganeel’4,

Bmecte ¢ TeM HEKOTOpBIE YYEHBIE YCMAaTpUBAOT B CIPaBEIMBOCTH
WCKIIFOUMTENBHO MpaBoByro npupony. K npumepy, B.A. UeTBepHuH monarai, 4To
KAaTETOPHIO «CIIPABEIMBOCTDY HEJIB3s1 paCCMAaTpUBaTh KaK MOPaJbHBIA IPUHIIHIL
[Io MHEHHIO YYEHOrO, CIpPaBEIJIMBOCTD — 3TO «...FOPUINYECKAs KaTeropus,
BBIp@XKAOIIAs CyIIHOCTh paBa»'’>. Taxxke n3pectHa nmosunus B.C. Hepcecsanua, B
COOTBETCTBUM C KOTOpPOW CIPABEIJIMBOCTb IPEICTABISIETCS B KauecTBE Cyry0o
npaBoBoii Kateropum.t’®,

HexoTopele ydeHble, HAIPOTUB CKIOHSIOTCS K TOMY, YTO CIIPABEIMBOCTH
ABJIAETCSI KaTETOpUEN MOpaJbHOW. Takoro MHEHHUsS NPUIEPKHUBAICS, K IIPUMEDY,
0.2. Jlewer 77,

Cornamascb ¢ pasgenseMoil OOJIBLIMHCTBOM aBTOPOB TO3MIMENH O
CMEUIaHHOW MOPAJIBHO-TIPABOBOM  IPUPOAE KATETOPUM  «CIPaBEIJIMBOCTH,
HEOOXOIMMO OTMETHUTh, YTO BBIICIICHUE B HEW OTIEIBHO MOPAJIBbHOW M MPaBOBOM
CTOPOHBI, @ CJIEOBATE€IbHO, W TPEJCTABICHUN COOCTBEHHO MOPAJIBHOTO U
IIPABOBOT'0 XapaKTeEPA, MPEICTABISAETCSA 3aTPYAHUTEIIbHBIM.

be3yciioBHO, HMHOrAa KaXeTcs, 4YTO OLEHKAa SBJICHHUS B KadecTBE
CIIPaBEJIMBOIO C IIO3UMLMHU IIpaBa HE COBHAAACT C MOPAIBHOW €ro OLEHKON M
Hao6opot! e,

K nmpumepy, B COOTBETCTBHM C JEHCTBYIOIIMM 3aKOHOAATEILCTBOM JIH0O0E
JeeciocoOHOE JIMIO BIIpaBe CBOOOIHO 3aBELIaTh IPUHAMIEKALLEE EMY UMYILIECTBO

B IIOJIB3Y JIF000TO APpyroro Jjunoa, B TOM YHUCJIC JIMIINB TEM CaMbIM HACJICICTBA

174 Cwm. mamnp.: Yananoe T.M. Opranu3anq@oHHO-IPaBOBOE 00ECIEUEHNE Pealu3aliy IIPUHIUIA CIPABEIIUBOCTH B
cyneoHoit gesrenpHocTH. C. 28-31; ConoBreBa A.A. Yka3. cou. C. 12-15.

5 Yemeepnuun B.A. Beenenue B Kypc obLiei Teopun 1pasa u rocyaapcrsa. M., 2003. C. 38.

176 Hepcecany B.C. ®unocopus npasa: yaeOHUK 1151 By30B. M., 2005. C. 28-32.

7 JTesiem O.3. Vkas. cou. C. 170. ABrop noguepkusai: «COMHEHMS BHI3BIBAET HMEHHO HOPMATHBHOCTH NOHATHUS
«CTIpaBeIMBOCThY. He CBOAUTCA JIM OHO MPAKTHYECKM K TONYHMHTYHUTHBHOH, IMOLMOHAILHOM OIlEHKE KOHKPETHBIX
JKU3HEHHBIX CUTYalluii U OTHONIEHWH 1O OJAHKETHOMY HPaBHJIy PUMCKHX IOPHCTOB «KaXKIOMY CBOE»?» «... BCE
COBpPEMEHHBIE TEOPETHYECKHE HCCIICAOBAHUA M OIpPEACIeHUs CHPaBEIIMBOCTH HICONOTMYIHBI U KaXKIO€ M3 HHUX
IPOTHBOPEYUT BCEM OCTAIBHBIM. EHMHCTBEHHO 0OIIee B HUX — OIPEIEICHHE CIPABEIIMBOCTH KaK OTCYTCTBHS
(uctpaBneHus, n30eXKaHHs) HECIIPABELIHBOCTH.

178 Cwm.: Bunnuyxuii M.E. Vkas. cou. C. 59-61.
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HacleqHUKOB 10 3aKkoHy (. 1 cT. 1119 I'K P®). Brionne cnpaBeinBoe ¢ TOYKU
3peHUs TIpaBa KEJIaHHWE JIMI[A 3aBEUIaTh CBOE UMYIIECTBO B MOJIb3y MOCTOPOHHHUX
JUI, a He OMMXKalIIMX YICHOB CEMbH, MOXET ObITh BOCIPHUHATO OOCICHHBIMU
POJCTBEHHUKAMHU U IPYTUMU JUIIAMH B KaU€CTBE MOPAIBHO MPEIOCYAUTENBHOTO U
KpaiiHe HeCIpaBeJIuBOrO.

Tak 1 oTHeceHHEe Ha BBIMTPABIIYI0 CTOPOHY CYJAEOHBIX PacXojOB B cllydae
HEPACKPBITHS €10 T0KAa3aTEIbCTB IEpe] APYTUMH JIMI[AMH, YIaCTBYIOIIKUMH B JIEJIE,
MO>KET BOCIIPUHUMATHLCA MEPBOM B KaUe€CTBE MOPAJILHO HECIIPABEAJIUBOTO, HO OBITh
BIIOJIHE CIIPABEJIUBBIM C MO3ULIUHK MpaBa (4. 3, 5 ct. 65 AIIK PO).

OnHako BO MHOTHX JIPYTUX CUTYaIUSIX YETKOE JEICHUE MEXYy MOpPaJIbHON U
MIPABOBOM OLIEHKOU COLIMANIbHBIX SABJICHUN MTPOBECTU CII0KHO.

Tak, 3aKOHO/IaTEIBCTBO OTPAHUYMBAET IPABO HA MOJYyYEHUE HACTIEACTBA TaK
HA3BIBAEMBIX «HEJIOCTOMHBIX HacleAHukoB» (m. 1, 2 cr. 1117 TK P®dD)!"
OrpaHnuyeHusi mpaBa Ha HACJEACTBA JIUI, COBEPIIMBIIMX IMPOTUBOIPABHBIE M
aMopaJibHbIC JEHCTBHS B OTHOIICHUH JAPUTENS, MOXKET ObITh PACIICHEHO B KaU€CTBE
CIIPABEJIMBOTO KaK C MO3UIMH MPaBa, TaK U C MO3UIIMH MOpaJn. T0o K€ MOKET ObITh
CKa3aHO U 00 OIIEHKE CIPaBEIJIMBOCTH MPABOBBIX HOPM, JOIMYCKAIOIIUX OTMEHY
JapEHUs, B CIIy4ya€ COBEPIICHUSI OJIapsSeMbIM HEKOTOPBIX MPOTHUBOIPABHBIX U B
BBICIIEH CTENEHH «HEONArogapHeIX» ACHCTBUI 10 OTHOIIEHHIO K aaputento’ (i
1,2 cr. 578 TK P®)8L,

OOpaiienre B Cyl C MCKOBBIM 3asiBICHHEM MOKET OBITh PACIICHEHO B
KaueCTBE HECHPABEIMBOIO HE TOJIBKO C MO3UIIMU MOPaI, HO U C TOUYKU 3PEHUS

npaBa — €CJIM B 1aHHOM I[efICTBHI/I Cyad YCMOTPHUT IIPU3HAKHU H€I[O6p0COBCCTHOCTI/I

17 TTo sTomy Bompocy cm. Hamp.: Cepenxo C.5. BoccTaHOBJIEHME CPOKa JUls NPMHATHUS HACJIEACTBA: CIOMKHbIE
BOMPOCHI TeopHH U npakTuku // I'paskaanckoe mpaso. 2024. Ne 6. C. 17-20.

180 B kauecTBe TakuX JeHCTBUI B 3aKOHE YIIOMHUHAKOTCS: TIOKYIIEHHE Ha KU3Hb JapUTENs, KH3Hb YIEHOB €r0 CEMbH
Wi ONMU3KUX POJCTBEHHHKOB; YMBIIIICHHOEC NpPUYMHEHHE IApUTETI0 TEIECHBIX IOBPEXKACHUH; oOparieHue
0J1apsieMOro C TOAApPEHHOW BEIIbI0, NPEJCTABIISIONICH Al AapuTelnsl OONBIIYI0 HEHMYIIECTBEHHYIO LEHHOCTD,
cozjaroliee yrposy ee 6e3B03BpaTHOH yTpaThl.

181 Cwm.: Bpazunckuii M.H., Bumpsancxuii B.B. JloroopHoe npaBo. Kuura Bropas: JIoroBopsI 0 nepe/iade HMyLIECTBA.
M., 2011. C. 365.
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MCTLA WK 3710ynoTpebnenus uM npasoM (ct. 99 T'TIK PD; u. 2 ct. 111 AIIK P®)*82,

Ho caMy HOHATHS «I00POCOBECTHOCTBY M «3JI0YyHOTPEOICHHE», OTPAKEHHBIC B
3aKOHOJATENbCTBE, SBJIAIOTCS OLECHOYHBIMM M PACKPBHIBAIOTCS YEPE3 MHEIE
OLICHOYHBIC IIOHATHS, HAMOJHEHHE KOTOPHIX HEBO3MOXKHO 0€3 OOpamieHus K
MOpaJIH.

SIBHO HecHpaBeUIMBBIM OyIET CUMTATHCA CyAeOHOE PELICHUE, BBIHECEHHOE
Cylbell, 3aMHTEPECOBAHHBIM B MCXOJE J€Na, UTHOPUPOBAHHE IOKA3aTElbCTB U
JIOBOJIOB, NPEICTABICHHBIX OJHON U3 CTOPOH, PaspelleHHEe BOIPOCOB O MPaBax U
00S3aHHOCTAX JIMI, HE INPUBJICYEHHBIX K y4acTHIO B jede M T.J. Ho TouHO
YCTaHOBUTb, TJ€ B TAaKMX CHTyallUsIX 3aKaHYMBAETCS MOpAlbHAs OlEHKA H
HAYMHAETCS IPABOBas €Ba JIU BO3MOXKHO.

Kak IpecTaBIseTcs, OCHOBHAS CIIOKHOCTh 3aKJIF0YAETCs B TOM, 4TO JIH000€
IIPaBOBOE SABJIEHUE, MOKET OBITH OLIEHEHO C TOUKH 3PEHHS MOPAIIH, B TO BPEMsI KaK
OLlEHKA HENpABOBBIX SBJICHMM C TOYKM 3pEHHS IIpaBa, Kak HPaBHIIO,
Henenecooopasnal®, neiMu cioBamm, Mopaib, Kak KPUTEPHUii OLEHKH COHUAIBHBIX
SBJICHUIA, 0OJIee YHMBEPCAILHA, YEM TIPaBO.

MOXHO M B TakoM ClIydae cCJelaTh BHIBOA O TOM, 4YTO OIIEHKA
CHPaBEIIMBOCTY COLUANBHBIX SBICHHI HCYEPIBIBAECTCA OLUECHKOH € IIO3UIIHH
mopanu? M, ecnm HeT, Kak COOTHOCATCS MOpajib, HPaBOCO3HAHUE H
CIIPaBEIMBOCTh?

Mopans. B oTedecTBEHHOM HayKe BHIPAGOTaHbI Pa3IMYHBIE MOIXOABI K
OIIpeIENIEHHIO KATErOPUHU «MOpPaiby. JI0CTATOYHO YacTO €€ HOHMMAIOT, KaK OJIHY U3
GopM OOILECTBEHHOTO CO3HAHUA™® KOTOPYIO COCTaBIAIOT IIPEACTABICHUS O

Pa3IMYHBIX MOPAJIBHBIX TOHATHIX, TAKHX KaK «I00pO», «3JI0», «UECThY,

182 Cwm. Hanp.: n. 8.1 O630pa 110 OT/IEILHBIM BOIPOCAM CYAeOHOM ITPAKTUKY, CBA3AHHBIM C IIPHHATHEM CYIaMH MEp
MIPOTHBOACHCTBISI HE3aKOHHBIM (hrHAHCOBBIM onepanusaMm"” (y1B. [Ipesunnymom Bepxosrnoro Cyna PO 08 urons 2020
roga) // CIIC «Koncynsrantllmrocy.

183 Takas mosuIums cxoaHa co cieayromeii Mpicabio A.T. BoHHepa: «...[paBoBOe He BCET/(a ABIISAETCA CIIPaBEUIHBBIM,
a CIIpaBeUIMBOE HE OIPaHNYMBAETCs MPaBOBO cepoit. CripaBeUIMBOCTD B 3HAUYUTENBEHON MEpEe OCTaeTCsl SIBIICHUEM
MOpaJM, COLMAIbHBIM M JITHYECKHUM KputepueM mpasa». Cwm.: bounep A.T. W3bpanusie Tpynsl. ITpmHInms
rpax<IaHCKOro npoueccyansHoro npasa. C. 175.

184 Cm.: Mapuenxo M.H. Teopus rocyaapcTsa u npasa. 2-e usi. M., 2015, C. 455.
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«mocTonHcTBO» ®, MHOrNa «cnpaseumBOCTEN188; KaKk cucTeMy oLEeHOK, B3IANOB,
yOeKIEeHHI U OCHOBAHHBIX HA HMX HOPM, PETyJIHPYIOIIMX MOBEICHHE JIOACH B

87

06H1€CTBCHHOI>1 }KI/ISHI/I1 , WM KaK OTHOIICHUC HJIN COBOKYIIHOCTH OTHOIIICHUU

MEXIy YETOBEKOM M OOIIECTBOM, IPYTMMH JIIOJbMH U HUX OOBEIUHEHUSIMHU,
KOTOPBIE PETYJIUPYIOTCS MOPAIbHBIME HOPMaMH M TPHHIUIamu 8,

BHyTpeHHss CTpyKTypa U coJiepsKaHne MOpasid ObUIM K BO MHOTOM OCTAlOTCS
IPEIMETOM JIHUCKYCCHM B OTE€YECTBEHHOM Hayke. YacTo ydeHble MOJAYEpPKHUBAIOT
OTJIEJIBbHBIE JJIEMEHTHI CTPYKTYPBl MOpaJH, PEAYLUPYsS K HUM COJIEPKAHUE BCETO
apieHus. K npumepy, B COBETCKOE BpPEMs JOCTATOYHO PACHPOCTPAHEHHBIM OBLI
B3IJI5,]] HA MOpaJib, KaK Ha HCKIIFOUUTENbHO (DOpMY OOLIECTBEHHOTO CO3HAHMS, C YEM
OBLIN HE COIJIACHBI HEKOTOPHIE yueHbIe S,

JUig 1enedl HaCTOAILIETO HCCIENOBAaHUS CTOUT COIVIACUTBCS C aBTOPaMH,
KOTOpPBIE PpPACCMATPUBAIIA MOpPAJIb B KAadyeCTBE CII0KHOTO, MHOI'OACIIEKTHOTO
asiieHns. Harpumep, I'.B. Manbues nosarai, 4To MOpajlb SIBISIETCS HOPMAaTHUBHO-
PETYJISTUBHOM CHUCTEMOH, HUMEIOIIEH COLUMAIbHYI0 OPUPOAY U OOBEKTHUBHBIN
xapaktep. Mopaip mnpeacTaBiseT co00il OOBEKTUBHBIM TOPSAOK, KOTOPBIN

CKJIaJbIBaeTCsl OyIarofapss HOPMATUBHOMY PETYJIMPOBAHUIO «...MEXKIMYHOCTHBIX,

COMMAJIBHO-TPVYIIIIOBBIX MW  APYIrHX MACCOBBIX OTHOILICHUM B 06HIGCTBG».

185 JTuswuy P.3. Teopus npapa: yueOHuk. M., 2004. C. 88; Teopus rocyapcTsa 1 npasa:; ydeOHUK / HoJ pel. [.10.H.,
mpod. A.A. Kimmraca. M., 2019. C. 231 (aBrop rnasel — H.A. Brnacenko).

186 Mapuenxo M.H. Teopus rocyaapctsa u npasa. 2-¢ usj. C. 456; Pacckaszos JLII. Vka3. cou. C. 179; Buwneeckuii
A.D., I'opbamox H.A., Kyuunckuii B.A. O0mmas Teopus TocyaapcTBa u mpasa. 2-¢ m3a. M., 2006. C. 115.

[onpITka OmMpeseNieHUsl MOpald 4Yepe3 ee ke KaTeropud OOOCHOBAaHHO KPHTHKOBajach B Hayke. Tak, O.I.
JpOoOHHIIKMIA OTMEYal, YTO «...BO BCSKHX IIONBITKAX ONpENeNeHHs MOpalu cledyeT u30erarb XapakTepHOro
JIOTHYECKOTO KPYra, KOTrAa HPaBCTBEHHOCTh B LEJIOM ONPEACNACTCS MOCPEACTBOM BXOISIIMX B HEe HOPMATHBHO-
OLICHOYHBIX ITOHATHH MOPAJBHOTO CO3HAHMS, KOTOPbIE, B CBOIO OYepe/lb, MOTYT OBITH OINpEETIEeHB TOJIBKO Yepes3
MOHSTHE MOpali B LiesioM». C IaHHOW KPUTHKON CTOUT COTJIACHTHCS — Oyy4H KaTeropusiMi MOPaIbHOTO CO3HAHUS
U COJICPXKATEIbHO ONpeNeNiieMble UM KaK YaCTHbIE €ro IMpOSIBJICHUS, TaKWe OLEHOYHbIE MOHATHS, KaK, «I00po»,
«BIIOY», YECTBY, «HOJII», «IOCTOUHCTBOY, «I10JIb3a», HE MOT'YT MPUHECTH HUYEro HOBOTO B MOHATHE CaMOil MOpaJIH.
Cwm.: pobrnuyxui O.I'. Tlonstue mopanmu. M., 1974. C. 13.

187 Cm.: Paowro B.H. Yka3. cou. C. 95.

188 Cm.: O6mas Teopus npasa: yueb. nocooue / T.B. Boponosuu [u ap.]; mox oom. pexa. A.I'. TukoBenko. MHHCK,
2015. C. 14-15 (aBtop rnasel — [TaBnoBckast O.A.).

189 Cwm. manp.: Oticensuxm B.A. Mopanb u npago: Bzanmopeiicteue. Perymuposanue. [loctynok. Jlyman6e, 1987. C.
6., Manvyes I'.B. HpaBcTBeHHbIE 0OcHOBaHus mpasa. C. 15-17.
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OOBEKTUBHBIMU, 110 MHEHHIO YYEHOTrO, SIBISIOTCA IMPOIECC MOPaJIbHOTO
PETYIMPOBaHUS, MOPAJIbHBIE HOPMBI M MOPalIbHBIE OTHOIEHHS ™,

OOmiecTBEHHOM W TPYyNNoOBOM  MoOpajiud  JIEWCTBUTENIBHO  MPUCYINIA
OOBEKTUBHOCTh M1 HOPMATUBHOCTb, MOCKOJIBbKY JOMUHHUPYIOLIAsi B OOILIECTBE WIIH
€ro 4acTU COBOKYMHOCTb MOPAJIbHBIX MPEACTaBICHUI aKTUBHO BO3/CHCTBYET Ha
WH/IMBUTyaJIbHbIE MOPAJIbHBIE YOXKICHUS U TOBEJCHUE JII0JIEH, COIIMAIbHBIX TPYIIIT
Y BCEro 00ILIECTBA, PETYIUPYS, TEM CaMbIM, pE€abHbI€ O0OIIECTBEHHbIE OTHOLLIEHUS.

JrobombiTHAa I 1esed  HacTosIero wuccienoBanus mnosunus E.A.
JlykameBon, KOTOpas Iojaraia, 4To COLIMAJIbHOE JEMCTBHE MOpajld W IIpaBa
«...pacKpbIBAETCS B €IMHCTBE BCEX BXOMSIIMX B HUX DJEMEHTOB: 00WeCmEeHHbIX
omHoueHull, 061ecmeeHH020 Co3Hanus, Hopm» (Kypcus moti — D.A.)*L,

Mopainb, KaKk ¥ IpaBo, BHICTYNAIOT B COLUATIBHON KU3HU BCEr/la B €IMHCTBE
IpEJCTaBICHUA CyOBEKTOB (MOpajJbHOE U TPABOBOE CO3HAHUE), HOPM U
pEryIupyeMbIX UMU OOLIECTBEHHBIX OTHOLICHUI.

OCHOBHOIl MHTEpeC I JAHHOTO HCCJENOBAHUS NPEJCTABISET HWMEHHO
3JIEMEHT MOPAJIBbHOTO CO3HAHUS, KaK COBOKYITHOCTH MOPAJIbHBIX NPEACTABICHUN U
(dbopma CcyliecTBOBaHUS HOPM MOPAJIH, MOCKOJIbKY OHO MOET ObITh KaYECTBEHHO
COOTHECEHO CO CIPaBEUIMBOCTBIO, KOTOpas TakKKe SBIIETCA KaTeropuei
YeJIOBEYECKOI0 CO3HAHMS U COCTOUT U3 COOTBETCTBYIOIIMX IPEICTABICHUN.

MopanpHOe CO3HAaHME M CHOPABEIMBOCTh O00JIAJAlOT  OYEBUIHBIMU
cxoactBamu. O0e 3T KaTeropuu NpeCTaBISIIOT COO0H COBOKYITHOCTH HE B IOJIHOM
Mepe HWHCTUTYAIM3UPOBAHHBIX TMPEJICTABICHUNA O JOJDKHOM, MPABWIBHOM U

193

CIIpaBeIIMBOM %2, CYILIECTBYIOT B UEJIOBEYECKOM CO3HAHUM >, UMEIOT COLMAILHBIIH,

10 Cm.: Manvyes I'.B. HpaBcTBeHHble ocHOBaHus npasa. C. 5-6. CTOUT OTMETUTH, YTO OOBEKTUBHOCTh MOPAIH
nogaepkuBanu MHorue ydensle. Tak, C. A. I'omyrckuit 1 M.C. CtporoBud yka3siBaiu: «HpaBCTBEHHOCTH, KaK U
MpaBo, MPEICTaBIsIeT co00W OOIIECTBEHHOE SBICHHE M BOBCE HE CBOIUTCA... TOJBKO K SBJICHHAM BHYTPEHHE,
JIyIeBHOM *ku3HU uenoBekay. CMm.: Tonyuckuii C.A., Cmpoeosuy M.C. Teopus rocynapcersa u npasa. M., 1940. C.
162.

91 Jlykawesa E.A. Yxa3. cou. C. 74.

192 Cm.: Mapuenxo M.H. Teopus rocynapctsa u ipasa. 2-€ usa. C. 456; lonsxos A.B., Tumowuna E.B. Ykas. cou. C.
145, 237.

193 Cm.: Teopus rocyiapctsa u ripasa: y4e6HUK 15t By30B / o pea. M.M. Pacconosa, B.O. Jlyunna, b.C. D63eeBa.
M., 2015. C. 45.
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PETYISATUBHBIA " M HOPMATUBHBIA "~ XapakTep W NPOSBISIOTCS B PEAJbHBIX
OOIIIECTBEHHBIX OTHOUICHUSIX. MoOpalibHble TPEACTABICHUS XapaKTEePHU3YIOTCS
YHHUBEPCAJIbHOCTBIO — BO3MOYKHOCTBIO OLIEHKM Ye€pe3 HHUX JIIOOBIX COLUAJIbHBIX
ABJICHUM, BKJIIOYass TMpaBo. He MeHee yHUBEpCaldbHbl W IMPEJCTABICHUSA,
COCTaBJIFOIIME KATETOPUIO «CIPABEMIMBOCTEN %,

Kpome TOro, kak M KaTreropus «CIpaBeJIMBOCTH», MOPAJIbHOE CO3HAHME
MOJKET OBITh pa3fesieH0 Ha HECKOJbKO BHJIOB: 0OUeCMEeHHYI0 MOpalb, KOTOpas
XapakTepHa JJis OOJIBIIMHCTBA MPEICTaBUTENEH JaHHOIO OOILECTBA, 2PYNHOBYIO
MOpanb — KOTOpPasl OTPaKaeT CHUCTEMY MOPAJIbHBIX MPEICTABICHUN, MPUCYIIUX
COOTBETCTBYIOIIUM YacTsIM OOIIECTBA, W JUYHYIO MOPATb, SBISIIOUIYIOCS
pe3yiabTaTOM BO3JCUCTBUS HA YEJIOBEYECKOE CO3HAHUE HMHBIX BUIOB MOpaIU U
VHIMBUIYAIbHBIX YCIOBUM KHU3HH Y,

Taxum 00pazom, MOKHO C/I€NaTh BBIBOJI, YTO KATETOPUU «CIPABEIIUBOCTDY
U «MOpPAJBHOE CO3HAHHWE» COBIAJAIOT [0 COAECPKAHWIO, IO KpallHEd Mepe
YaCTUYHO.

Ilpasoco3nanue. B O0Te4eCTBEHHON HAayKe IPAaBOCO3HAHWE, KakK IIPaBUIIO,
npu3HaeTca (GOpMOM OOILECTBEHHOTO CO3HAHUSA, KOTOpas MPEeACTaBIsIET cOO0M
COBOKYITHOCTb ITPAaBOBBIX B3IJIAJI0B, UJIEW U YYBCTB O IIPABE U NPABOBBIX SIBJICHUSX,
¥ BBIPAKAET MX OLEHKY %,

Kak mumyt B.K. Ileuoes u A.P. [lIBanaepoBa, mpaBoCO3HAHUE MPEACTABIISET
cOo0OM «...3HaHHWsA, MPEICTaBICHUS M HACTPOCHUS JIOJCH, CBSI3aHHBIE C UX
OTHOUIEHUEM K MpaBy, NMPABOBBIM SIBJICHUSM, HEOOXOJUMOCTH CYIIECTBOBAHUS U
OCYIIECTBJIEHUS 00IIE00A3aTENBHBIX TOCYIaPCTBEHHBIX IPABUII MOBEACHU» %,

Heckosibko mHaue Ha CyIIHOCTh MPABOCO3HAHUS CMOTpE, K npumepy, N.A.

I/IJ'IBI/IH, 10 MHCHHIO KOTOPOTO: «HpaBOCOSHaHI/Ie COCTOUT IPECIKAC BCECTO B TOM, YTO

194 Cm.: Mapuenxo M.H. Teopus rocyaapcTsa u npasa. 2-e usz. C. 456-457.

195 Cm.: Orieensuxm B.A. Yka3. cou. C. 11.

196 Cm.: JIykawesa E.A. Yxas. cou. C. 83.

197 Cm.: O61as Teopus paBa: y4eOHUK 1Is1 Fopuauueckux By3oB / o pea. A.C. [Turonkuna. M., 1998. C. 105-106
(aBTop rnasel — O.0. Jleiicr).

198 Cm.: Paowko B.H. Yxka3. cou. C. 293.

199 I]euoes B.K., lleandeposa A.P. Teopus rocynapcTsa u npasa: yueoHuk. M., 2017. C. 286.
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YEJIOBEK 3HAET O «CYIIECTBOBAHMM» IIOJOKMTEIBHOIO MpaBa M O CBOEH
«CBA3aHHOCTH» UM... OH 3HAET, YTO CMBICI JTOrO IPaBa €IMH U ONpECICHEH,
HEU3MEHSEM T10 JIMYHOMY IIPOM3BOJIY U CIIy4ailHOMY MHTEpECY; M UTO COAEPKAHUE
ero «TakoBo-Tov»?®. Kak ormeuaer B.A. Tomcunos, U. A. WibuH CBS3bIBAI
NPAaBOCO3HAHUE «...HE TOJBKO C NPaBOM, HO M CO Bcell BOOOLIE IKU3HBIO

obmectBan?’l,

IIpaBoco3nanue, mis1 WM.A. HMnapuHa HMENO0 HE  TOJBKO
COILMOJIOTHYECKOE, HCTOPUYECKOE M ITPABOBOE, HO M yXOBHOE COflepKanne%,

OcHOBHBIE YEPTHI MMPaBOCO3HaHU npoaHanuzupoBai H.H. Borenko. ABTop
OTMEUYaeT JCTEPMUHUPOBAHHOCTh IMPEJCTABICHUM O TPaBE€ COCTOSHUEM
SKOHOMMYECKON CHUCTEMBbI OOIIECTBA. DKOHOMHUYECKHE HWHTEPECHl MOIY4YaloT B
paBOCO3HAHUU (HOPMY «...IOPUJIUYECKUX WJEH, TEOPUH, YYBCTB U HACTPOCHUIDY,
MOCPEACTBOM  KOTOPBIX  AKOHOMHMYECKHE TMOTPEOHOCTH  MEPEBOASATCA B
HOpMaTHBHYIO (Gopmy?%,

YUeHbId TakXk€ OTMEUYAI OLECHOYHBIA, HOPMATHUBHBIA M MOJUTUYECKUN
XapakTep npaBoco3Hanus. Ha ero B3risiji, mpaBOCO3HAHUE «...OLIEHUBAET IPABOBOE
ObITHE dYepe3 MpU3My KaTEropuil 3aKOHHOTO U HE3aKOHHOTO, CHpABedIU8020 U
Hecnpaeeo 6020, MOPAIBHOTO U AMOPAILHOTO M T.0.» (Kypcue mos — D.A4.)%%. O.
0. JlelicT Takke BUET B MPaBOCO3ZHAHUM OLIEHOUHOE coiepxkanue. [I[paBoco3HaHue,
Ha €ro B3IV, «IOJb3YETCS» MOpPAJbHBIMU KAaTETOPHUSIMHU, HO BCETJla B CBS3U C
IPaBOBBIMH SBJICHUAMU",

Herpynno 3ameruts, uyro panHas H.H. Bomnnenko xapaxrepucrtuka
MPAaBOCO3HAHUSI COJMMXKAET €ro C MOpPAIbHBIM CO3HAaHMEM U KaTeropuew
«CIpaBeNIMBOCTHY. Ha 3TO yKa3bpIBaeT U cam y4eHbId, OTMEYAs, YTO B PEATbHOCTH

ITPaBOCO3HAHUE BBICTYIIAET KaK «...HPABCTBEHHO-TIOJUTUYECKUN U ITPABOBOM CILJIAB

Hﬂeﬁ u BMOHHfI)), N ABJIACTCA BBIPASUTCIIEM ITOJIUTUYCCKOT'O CO3HAHMA B KATCTOPUAX

20 fnoun M.A. O cymHocTn npaBocosHanus. M., 1993. C. 30-31.

201 Tomcunoe B.A. Tema pyccKoro mpaBoco3HaHUs B TBOpuecTBe VBana Anexcanaposuya Wnbuna // W3B. BelcI.
yue0. 3aBenenwuii. [IpaBosenenue. 2010. Ne 6. C. 196.

202 Cwm.: Unvun U.A. Yxas. cou. C. 35.

203 Bonnenxo H.H. TlpaBoco3HaHue W NpaBoBas KyibTypa. Bonrorpaz, 2000. C.6-9.

204 Tam xe. C. 7-8.

205 Jlesicm O.3. Yxa3 cou. C. 195-196.
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KaK IOPHAMYECKOTO, TaK M HPABCTBEHHOro cojepkanusa . MopaiabHbie

«KOMITOHEHTBD» BKIKOYAIOT B COJEPKAHUE TPABOCO3HAHUS U IpyTrUe yueHbie?’’,

To4HO CBSI3b MEXAY MOpaJIbHBIM W IMPAaBOBBIM CO3HaHWEM Mokazanu C.A.
[Nomynckuit 1 M.C. CtporoBud, 1o MHEHHUIO KOTOPBIX, TPABOCO3HAHUE U MOpajb
HACTOJIBKO MEPEIUIETEHbI, YTO MEXIY HUMU HEBO3MOKHO MTPOBECTH YETKYIO IPaHb.
OpnHako cOOCTBEHHO K TPABOCO3HAHUIO MOTYT OBITh OTHECEHBI JIUIIb T€ MOPATIbHBIC
Y IIPABOBBIE NIPECTABIICHHUS, «...KOTOPBIE CBSI3aHBbI C IPABOM, OTHOCSITCS K IPaBy U
NPUTA3AIOT HA CBOE OCYILECTBIICHHE B IIpaBe»?®,

WNurepecna Takke no3unus A.fl. BpIIMHCKOro, Mo MHEHHIO KOTOPOIO
IIPaBOCO3HAHUE — 3TO UCTOPUUECKU OOYCIIOBIEHHBIE nPeOCmasieHus 0 00IHCHOM,
«...BBIP@KXEHUE INIPABOBBIX B3MVIAJOB U MPEACTABICHUN TOCIOACTBYIOLIETO B
oOLIeCTBE Kiacca, BOIUIOLIAIOLIETO B HUX CBOE 00WeCMBEeHHO-NOAUMUYEcKoe W
Hpascmeennoe Mupoeozspenuen’®® (kypcue moii — D.A.).

[To muenuto E.A. JlykamieBoii, MOpasb BBITOJIHSAET (PYHKIIMIO IIEHHOCTHOTO

KpuTepus» mpasall,

Bmecte ¢ TeM mnpaBoBas OLEHKAa MOpPAJIbHBIX SIBICHHM
3a4acTyl0 OECCMBICIEHHA, «...MIOCKOJbKY BCE MPABOBOE JOJIKHO OBITH MOPAJIBHO,
HO JAQJIEKO HE BCE MOpPAJIbHOE MOXET OBbITh MPaBOBbIM». [10 MHEHHIO y4YeHOTO,
aro6ast mpaBoBasi HOpMa HeOe3pas3InyHa Ui MOpajM, OCKOJIbKY OHA HalpaBlieHa
Ha YIIOPSI0YEHHE OOIECTBEHHBIX OTHOIIEHMI L,

Cxoxeit no3uuuu npuaepxkusainach 1 H.A. UeunHna, mo MHEHHIO KOTOPOA,
arobast  mpoleccyaibHash HOPMa  BBINOJNHAET B CUCTEME  PEryJIMpOBAHUSA
HEOOXOAUMYI0 (YHKIMIO, 4YTO «...JIeJaeT J000e MPOLECCyalbHOE MPABUIIO

HPABCTBEHHO 3HAYUMBIM»?'2, B3auMmHasg CBS3b HOPM MOpald M HOPM

MMPOoHCCCYAJIbHOI'O IIPpaBa XOPOIIO BUAHA, KAaK I10JIaracT aBTOpP, CCJIHU paCCMaTpUBaTh

206 Bonnenxo H.H. Yxa3. cou. C 7.

207 Cwm. manp.: Obmas Teopus rocyaapcrsa u npasa / mox pex. nox pea. C.JO. Haymosa. C. 128 (aBrop riasbl —
I'pannonsa K.A.).

28 Fonyuckuii C.A., Cmpozoeuu M.C. Teopus rocynapctsa u npasa. C. 171.

299 Bouuunckuti A.A. Teopus cy1eOHBIX JIOKA3aTENBCTB B COBETCKOM Tpase. M., 1941. C. 100.

210 Jlykawesa E.A. Ykas. cou. C. 119-120.

211 Tam xke. C. 85-88.

212 Yeyyna H.A. Vi36panuble TpyIbI 10 rpaxkaanckoMy nporneccy. CII6., 2021. C. 277.
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KaXXAYI0 MPaBOBYIO HOPMY HE MO OTAEIBHOCTH, a B OOIIEi cucTeMe MpaBOBOTO
perynuposanus?ts,

WNHoit B3rJIs11 HA BO3MOKHOCTB CYIIECTBOBAHUS MOPaIbHO MHIU(D(PEpEHTHBIX
MPaBOBBIX HOPM ObLI, K IpuMepy, y O.9. Jleiicta. [1o MHEHHIO y4€HOTO, TOUTH BCS
c(epa MPaBOBOTO PEryIMPOBAHHS HE MOKET OBITh OLICHEHA C O3MIMH MopanuL,

[IpencraBisieTcsi, YTO MOpaJIbHBIE OIIEHKU IIPABOBBIX SIBJICHUM, KaK IPaBUIIO,
CJIOHO OTAEIIUTHh OT COOCTBEHHO IIPABOBBIX OLICHOK, IOCKOJIBKY JIFOOBIE ITPAaBOBBIE
HOPMBI U JIpyTHE MPABOBbIE SABJICHUS HEOE3pa3IUYHbI JIJII MOPAIBHOTO CO3HAHUS
OLICHUBAIOIIUX CYOBEKTOB, KOTOPOE BCEr/la TECHO, O CTEIEHU HEPa3IMYUMOCTH,
NEPETIETaeTCA C CO3HAHUEM MTPABOBBIM.

K nmpumepy, HazeneHue mpokypopa moJIHOMOYUSIMH TTO 0OpaIeHUIO B CY[ B
3alUTYy MpaB, CBOOOJ M 3aKOHHBIX HWHTEPECOB TpaxKIaH, KOTOpPbIE IO
ONpENICIICHHBIM  YBAXWUTEIIbHbIM I[PUYMHAM HE MOTLYT CIEeJIaTh  3TOTO
CaMOCTOATENILHO, a TAKXKE B CIydasx oOpalieHus K HeMy TpaKJaH ¢ IPoch0oil o
3allUTE COLMATBHO 3HAUYUMBIX TTpaB U UHTEpecoB (4. 1. cT. 45 I'TIK PD), oueBuaHo
OTBEYAET JOMUHUPYIOIIUM B OOIIECTBE MOPATIBLHBIM U MPABOBBIM MPEICTABICHUSIM
O TOM, KaKl€ MHTEPECHI MOJIeKAT 0COO0H 3alIUTE CO CTOPOHBI TOCY1apCTBA.

To e MOXHO cCKa3aTb M O 3aKpPEIUICHUH B [UBUIUCTHUYECKOM
MPOIECCYyaIbHOM 3aKOHOAATEIbCTBE OCHOBAHUM AJ1s1 0TBOAA (M CaMOOTBO/1a) CYbU,
IPOKYpOpa, TMOMOIIHUKA CYAbH, CEKpeTaps CyAeOHOro 3aceiaHus, dSKcCIepTa,
CHEIUAINCTA, MEePEBOAUYNKA, B HE3aBUCUMOCTH U OECIPUCTPACTHOCTH KOTOPBIX
MOT'YT BOBHUKHYTh 000CHOBaHHbIE cOMHEHU (CT. 16-18 T'TIK P®; 21-23 AIIK P®;
31-33 KAC P®), a Takke npeaocTaBieHe JTUIaM, YIaCTBYIOIIUM B JIeJie paBa Ha
nojavy coorBeTcTByromero 3asiaeHus (ct. 19 I'TIK Pd; 24 ATIK P®; 34 KAC PD).

Ho u wmenee oueBuaHble, oONamaronIuMe, Ha TMEPBBIM B3IV, JIWIIb
TEXHUYECKUM COJICpKAHUEM TIPAaBOBBIE HOPMBI TaKKe€ HE MOTYT OBITh
uHIuGGEepeHTHBl a1 MOPAJBHOTO W TPABOBOTO CO3HAHUS OIICHUBAIOIINX

CyOBEKTOB, €ClIu paccMmaTpuBaTh HMX cucTeMHO. Hampumep, TtpebGoBaHus,

213 Tam xe. C. 278.
24 JTeticm O.3. Yka3. cou. C. 168.
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IPEABABISIEMbIE K COIEPAKAHUIO UCKOBOTO 3asiBieHus (4. 2 cr. 131 I'TIK P®; u. 2
ct. 125 AIIK P®; u. 2 ct. 125 KAC P®), B KOHEUHOM CUETE MPEAONPEACIISIOT,
OyzeT 1 TpeOOBaHKE MCTLA PACCMOTPEHO B CYJIE, HCKOBOE 3asBICHUE BO3BPAIIEHO
WIH OCTaBIEHO 0€3 [BIKEHMS, €0 OCTABIEHO 0€3 pacCMOTPEHHUs MWIIH
npeKpaieHo. Jti (GakTopbl HANPAMYIO BIMAIOT HA TO, OYAyT JIM 3allUIIECHEI
COOTBETCTBYIOIIME NPABA U 3aKOHHBIE HHTEPECKL, YTO HE MOKET OBITH OE€3pa3IUIHO
JIJI MOPAJILHOTO CO3HAHMS CTOPOH.

Perynupys OoHM U Te € OOINECTBEHHBIE OTHOLIEHMS, CHCTEMBI IpaBa M
MOpany (B €IMHCTBE BXOAAIIMX B HUX 3JIEMEHTOB) HE MOTYT OBITh pa3rPaHUYCHEI
npeaMetHo?®, EQUHCTBO IpaBa M MOPAIU 3aKIHOYAETCS TAKKE B TOXKIECTBE HMX
(yHKIMOHAIBHOTO Ha3HAYEHHs, CTPYKTYPHBIX JJIEMEHTOB, OIIEHOYHBIX CBOMCTB
IPaBOBHIX ¥ HPABCTBEHHBIX HOPM M T.11.2°,

Takum 06pa3oM, CTOMT OTMETHTH TECHEHINYI0 (MHOTAA [0 CTEINEHH
HEPA3JIMYMMOCTH) B3aMMHYIO CBSI3b, NPEAMETHOE M (YHKIMOHAIBHOE €IMHCTBO
IpaBa ¥ MOPAIIM KaK COLMAIBHBIX PETYJIATOPOB, a TAKIKE MOPAIBHOTO M IIPABOBOTO
CO3HaHMsA, KaK GOpPM OOLIECTBEHHOTO CO3HAHMS.

B CTpyKType IpaBOCO3HAHMS BBIAECISIOT, KAaK IPAaBWIO, IIPABOBYIO
MIEOJOTHI0O M IIPaBOBYIO MCHXO0J0ruio?l’. HeKoTopble aBTOpPBI  BBIIENSIOT

18

JIOTIOJHUTENNBHBIE KOMIIOHEHTHI — IeHHOCcTH'8, mpaBoByto Mopans?l® npasBosyro

IrPaMOTHOCTh (MHIWBHUAYaJbHbIC 3HAHUS O IIpaBe), MOBEACHYECKUE DJIEMEHTHI
(MpUBBIYKH, YCTAHOBKU, TOTOBHOCTh NMPUHUMATH PEIICHUS HA OCHOBE 3HAHUU U

)220

YYBCTB , OAHAKO B paMKaxX HaCTOAIICTO HMCCICAOBAHUIA 6YI[€T HCIIOJIB30BaThCA

«KJIacCHYEecKas» JIByWIeHHasl CTPYKTypa.

25 Jlykawesa E.A. Yxa3. cou. C. 76.

216 Tam xe. C. 119

217 Cwm. manp.: Teopus rocyaapcTsa u npasa. Yue6Huk / noj pea. A.B. Manbko, JI.A. Jlunuackoro. M., 2014, C. 276-
277 (aBrop raBsl — MycaTtkuHa A. A.).

218 Cm. manp.: JKykos B.H. ®unocodus npasa. M., 2019. C. 490.

219 Cm. manp.: Buwnesckuii A.@., 'opbamox H.A., Kyuunckuii B.A. Yxas. cou. C. 381.

220 Cm. manp.: O6mmas Teopus npasa: y4e6. nocobue / T.B. Boponosuu [u ap.]; nox o6ur. pea. A.T'. Tukosenko. C.
177.; Teopus rocynapctsa u mpasa / o pen. C.C. AnekceeBa. M., 1985. C. 264-265 (aBrop riassl — diopsirun 1.
A).
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Kak ormeuaer B.H. XKykoB, B cTpykType npaBOCO3HAaHMS PALMOHAIBHOMY
AJIEMEHTY CO3HAHUS COOTBETCTBYET IPABOBAs MACOJIOTHS, KOTOpas MPEACTABISAET
CO0OM «...COBOKYITHOCTb MJI€H, UI€ATIOB U LICHHOCTHBIX YCTAaHOBOK, BBIPA)KAIOILIUX
WHTEPECHI, eI, IPOrPaAMMY JAEATEIBHOCTH COLMAIBHBIX TPYIII, TOCY1apCTBa WU
0OIIECTBA B MOJUTHKO-IOPHANYECKOH chepen??,

[IpaBoBasi NCUXOJIOTHsI, HANPOTUB, MPEACTABIAECT COOOH SMOLMOHAIBHOE
OTHOILIEHWE K MpaBy, MPOSBILIOLIEECS B BHUJE HACTPOCHHM, YyBCTB, SMOLMU M

2

T.I[.22 . HCKOTOpBIMI/I dBTOpaMH YKa3bIBACTCA, YTO YYBCTBA H IICPCKUBAHHA,

COCTABISIOIIME IIPABOBYIO INCHUXOJIOTUIO, MOTYT BO3HHMKATh B KadeCTBE OLIECHKH
CIPABENIMBOCTH WJIH HECTIPABEIIUBOCTH PABOBBIX SBICHUNA %,

CTOUT MNOMYEPKHYTh, YTO IICHXOJOTHYECKUH JJIEMEHT MPABOCO3HAHMS
AKTMBHO BIIMSAET HA MIEOJOTHYECKHH M BBICTYIIAET CBS3YIOIIMM 3BEHOM MEXKIY
CTPOTO PAlMOHAIBHBIMA, COOCTBEHHO IIPABOBBIMH, OIIEHKAMHU COLMAIbHBIX
ABJIEHHUI ¥ KX MOPAJILHBIM OCMBICTIEHUEM.

VuuTeiBasg ~ BBINIECKA3AHHOE, IPEACTABISAETCS, 4YTO  COAEPIKATENBHO
NPAaBOCO3HAHME HE OTIMYAETCA OT CIPABEMIMBOCTH U MOPAIBHOTO CO3HAHMS
IIOCKONIBKY KaXkJas M3 OTUX KaTE€rOPUM MPENCTaBISET cOOOH COBOKYITHOCTH
NPEICTABICHUH O JODKHOM — PAlMOHAIBHBIX M 3MOIMOHAIBHBIX PEAKIMi
OLIEHMBAIOLIETO CYOBEKTA HA ABIEHMS COLMAIBHOIM aeiicTBuTenbHOCTH. Crenuduka
COOCTBEHHO NPABOCO3HAHWS 3aK/IIOYAETCS B TOM, YTO COCTABISIONINE €TO
TIPEICTABJIEHUS. UMEIOT CBOMM IPEAMETOM COLUAIBHBIE SBJICHHS, TAK WM MHAYE
CBS3AHHBIE C TIPABOM.

ConepkaHue TPaBOCO3HAHMA, (OpPMa M HAMOJHEHHE COCTABISIOUIUX €0
TIPEICTABJIEHHUH, MOTYT CYILECTBEHHO Pa3MYaThCsl B 3aBUCHMOCTH OT €70 YPOBHS U

BHIA.

221 )Kyxoe B.H. Yka3 cou. C. 492.

222 O6uias Teopus rocyaapcrea u ipasa / moa pea. C.JO. Haymoga. Caparos, 2018. C. 126. (asrop riaBsl — ['panioHsH
K.A)

223 Cwm. Hanp.: Anexcees C.C. Cobpanue counnenuii: B 10 1. [+ Cripagou. Tom]. T. 8: YueOHUKY U yueOHBIE TOCOOUS.
M., 2010. C. 303.
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Tp AU OHHO B HAayKCe BBIACIIACTCA TpH BHUAa IMpaBOCO3HAHUA:

224

06H.[CCTBGHHO€, TpynioBoC 1 UHAUBUAYAJIBHOC™ . O6W€CW26€HHO€ npasocosHAaHue,

UMEET KOHKPETHBIH KYJIbTYpPHO-UCTOPUYECKUI XapaKTep W BbIPaXKaeT MPaBOBbHIC

225 TIoMHMO MAacCCOBBIX

npeCTaBICHUs OOJIBIIMHCTBA WICHOB JTAHHOTO OOIIecTBa
HApOJHBIX MPEACTABICHUH O TPABOBBIX SBICHUSAX, B COCTaB OOIIECTBEHHOTO
MIPABOCO3HAHUS BXOMAT TAaKXKe JOCTATOYHO KOHKPETHHIC MPABOBBIC KOHIICTIIIUH,
UJIeH, TEOPHH, TIOCKOJIbKY OOIIECTBEHHOE MPAaBOCO3HAHKE (OPMHUPYETCs OOIbIIeH
JacThIO BCETO OOIIECTRa.

I'pynnosoe npasocosnanue OTpaxaer cnenu(pUKy BOCIPHUSATHS IPABOBBIX
SBIICHUN TPEJACTABUTEIAMHU PA3JIMYHBIX COIMAIBHBIX TPYIII, KOTOPBIE MOTYT
BBIJICTISITHCS TIO PA3HBIM OCHOBAHUSIM, TaKUM KaK: SKOHOMHUYECKOE M COITHATBHOE
NIOJIOXKCHHE, YPOBEHb 00pa30BaHusl, HAIIMOHAILHOCTh, PEITUTHS, POJT IEATSIILHOCTH,
IPUHAJISKHOCTH K Pa3JIMYHBIM PO ECCHOHATBHBIM U HHBIM COOOIIIECTBAaM U T.I.

Hnousuoyanvrnoe npasocosnanue, KaK COBOKYIHOCTb TNPEICTABICHUN O
IIpaBe W IMPABOBBIX SABJICHUAX, MPUCYITUX KOHKPETHOMY WHIWBH]Y, HAXOJUTCS B
TECHEUIIel B3aMMOCBSI3U C TPYNIIOBBIM U OOIIECTBEHHBIM MPABOCO3HAHUEM H HE
MOJKET CYIIECTBOBATh B OTPBIBE OT HUX. OHAKO UMEHHO Yepe3 MHIUBUAYAILHOC
IPaBOCO3HAHUE MPEJCTABICHHS, COCTABIIIONINE OOIIECTBEHHOE M TPYIIIOBOE
NPaBOCO3HAHUE, TPOHUKAIOT B peasibHbIe OOIIECTBEHHBIE OTHOIICHUSI.

[MpencraBinsieTcst, YTO U3I0KESHHBIC BUBI PABOCO3HAHMS HUYEM CYIIIHOCTHO
HE OTJIMYAIOTCS OT AaHAJOTUYHBIX BHJIOB CIPABEJIMBOCTH — OOIECTBEHHOM,
I'PYIIIOBOW U JIMYHOM.

B 3aBucMMOCTH OT ypOBHS TNIyOWHBI, MOJHOTHI M CIOCO0A OTPaKCHUS B
CO3HAHUU TMPABOBBIX SBJICHUN BBIICISIETCS 00bl0eHHOE, NpPOPecCUoHAIbHOoe W

HayyHoe IPaBOCO3HaHUE 2,

224 Cm. manp.: Levoes B.K., Illsandeposa A.P. Yxa3. cou. C. 288.; Yemsepnun B.A. Yxas. cou. C. 136.

OO0 orTunyu OOLIECTBEHHOTO M WHIUBHIYAJILHOTO CO3HaHUS B 1iesioM cM.: Keane B.JK., Kosanvson M.A. ®opmbl
obmiecTBeHHOro co3Hanus. M., 1959. C. 26-29.

225 CM.: Buwnesckuii A.D., Topoamok H.A., Kyuunckuu B.A. Yka3. cou. C. 383.

226 Bonnenxo H.H. Yka3. cou. C.19.
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Obvl0ennoe npagocosnanue GOPMHUPYETCS HEMOCPEICTBEHHO TO/T BIHSTHUEM
YCIIOBUM COIMATBLHOW IEWCTBUTEIBHOCTH, OIBITA MHANBUAOB U X 00BEIUHEHUH,
NPUCYTCTBYET Yy KaXJOro 4YeslOBeKa BHE 3aBHCHUMOCTH OT €ro oOpa3oBaHUS,
npodeccuu u COIUaIbHOTO CTaTyca M MPEIIOJIaraeT MOBEPXHOCTHOE BOCIIPHUSITHE
MPaBOBBIX SBJICHUN 0€3 TIIyOOKOTO TEOPETHYECKOT0, HAYYHOTO OCMBICICHUS.
TecHast CBSI3b C SMOILMOHAIBHBIM M UJCOJIOTMUYECKUM dJIEMEHTaMU 00yCIIOBIUBAET
dbopMHpoBaHHE WMEHHO HA OTOM YPOBHE TIPABOCO3HAHHS  «TITyOMHHBIX
TICMXOJIOTHYECKUX CTEPEOTHIIOB» U «IIEHHOCTHBIX YCTAHOBOK» CyOheKkTa??’,

IIpogeccuonanvroe npasocoznanue MpeanoaaraeT HaIMIUE y €T0 HOCUTETCH
CHeNUalbHOW MOATOTOBKM, 3HAHMH M HABHIKOB B  obnact  npasaZ?®,
[IpodeccuonanbHoe MpaBOCO3HAHKE, KAaK M OOBIIEHHOE, MPUCYTCTBYET BO BCEX
BUJIaX TPABOCO3HAHUA (MHAMBUAYAIBHOM, T'PYIIIOBOM M OOIIECTBEHHOM), YTO
MPEAONPEEIAET HEOJHOPOIHOCTh BXO/IAIIMX B HETO MPEACTABICHUN.

Hakonen, nayuno-meopemuueckoe npagoco3wanue HAXOJIUTCSI B TECHOU
B3aMMOCBSI3H C MPO(PECCHOHATBHBIM U COCTOUT B OCHOBHOM U3 MIPaBOM UEOJIOTHH,
TEOPETUYECKHUX 0OOOIEHHBIX B3ITISI0B O mpaBe®2,

Hayuno-Teopetnueckoe U mnpodeccuoHaibHOE MPaBOCO3HAHUE HauboJliee
MOJIHO U OTPE/ICTICHHO BHIPAKAIOTCS B COIMAIBHOM KU3HU JIIOJEH B CBSI3U C UX
OTpaXEHUEM B 3aKOHOJATENIbCTBE W IMPABONPUMEHUTEIBHBIX aKTaX, HAYYHOU H
npodeCCUOHATILHON JTUTEpaType.

Jlymaercsi, 4To oouecmseeHHoe npagoco3nanue, MpeCTaBIseT COO0N «Cpe3»
HauOoJjiee PacHpOCTPAHEHHBIX B OOIIECTBE OOBIICHHBIX, MPOPECCUOHAIBHBIX W
HAay4YHO-TEOPETUUECKUX TMPEJCTABICHUN O JIOJDKHOM B CBSI3M C TPABOBBIMU
aBlieHUsIMU. B mpaBoBoi cucTteMe Hambojee SIPKO U OTYETIUBO OTPAKAIOTCA
NpEACTaBICHUSI O JOJDKHOM, BBIP@XAIOIIUE KOHCEeHCYC  TPEeIACTaBUTENCH
JTOMUHUPYIOIIUX TOJUTHYECKUX U IKOHOMHUYECKHX TPYIMIM, YJICHOB OPTraHOB

FOCYI[apCTBCHHOf/i BJIaCTH u JOJDKHOCTHBIX JIMII, OCYIICCTBIIATOIINX

221 )Kyroe B.H. Yxa3. cou. C. 489.

228 Teopus rocynapctsa u npasa / moj ped. A.B. Maneko, [[.A. Jlununckoro. C. 277 (aBrop riaesl —~MycaTkuna
AA).

229 Cm.: Teopus rocyaapctea u nipasa / ox pea. C.C. Anekceesa. C. 266-277 (aBrop rnasbl — ropsirun U. 5).
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MPABOTBOPYECKYI0O U  MPABONPUMEHHUTEIBHYIO NIEATCIbHOCTh, BIUSATEIBHBIX
npeacrasutesnied  CMUM, 4neHOB IOPUAMYECKONO MW HWHOIO HAYYHOrO U
po(heCCHOHATILHOTO COOOIIECTBA («MPasoCco3HanUe OOMUHUPYIOWUX SDYANY).

Bmecte ¢ TeM mpaBOCO3HAHWE TOMUHUPYIOIMIUX TPV, SBISCTCS JIHUIIb
BEPIIMHON MUPaMUbl 00IIECTBEHHOTO MPABOCO3HAHUS, KOTOpas OCHOBBIBACTCS U
HYKJIaeTCA B MOAJIEPKKE MEHEE BBIPAXKEHHBIX, HE BCET]a OCO3HAHHBIX, HO TTTyOOKO
YKOPEHEHHBIX U 00 BEKTHBHO JETEPMHUHUPOBAHHBIX YCIOBUSIMH COITUATBHOM KU3HU
Mpe/ICTaBICHNUI OOJIBIIMHCTBA YJICHOB OOIIECTBA.

Cy1iecTBeHHON 0COOEHHOCTHIO OOIIECTBEHHOTO IMPaBOCO3HAHUS SIBISETCS
TO, YTO COCTABJISIONINE €TO MPEICTABICHUS ABISIOTCS UMIIEPATUBHBIMUA — TO €CTh
dbopMupyrOT 00pa3 0011e00s3aTeILHOIO IMOBEACHUS W IOTOMY, KaK IIPaBHIIO,
3aKpeIUISIIOTCS B TO3UTUBHOM TIpaBe («umnepamuenvie npeocmasieHus o
OONHCHOM).

Ha ocHoBaHUU BBIIIEU3TI0KEHHOTO, 00WecmeeHHoe npasoCco3HaHue MOXKHO
OTIPEJCNNTh, KaK COBOKYITHOCTh AKTHBHO WA ITaCCHBHO IIOACPKUBACMBIX
OombIIel YyacThi0 00IIecTBa MPEACTABICHUN YJICHOB JOMUHUPYIOIIUX TPYIII
(MMIIepaTUBHBIX MPEACTABICHUM) O TOTKHOM YCTPOMCTBE MPABOBOM CUCTEMBI, 00
MHTEPECAX U BBIPAKAIOIIMX MX IPaBaxX U 3aKOHHBIX UHTEpecax>’, moIexammx
MPU3HAHUIO U 3aIIUTE B IAHHOMW MPABOBOM CUCTEME, a TAKXKE O JIOJDKHOM TMOPSIIKE
WX MPU3HAHUS U 3aTUTHIL.

COOTBETCTBEHHO, 001IIeCTBEHHOE IIPaBOCO3HAHUE B cthepe
IIUBHJIMCTUYECKOTO TIPOIIecca — 3TO COBOKYITHOCTh MMIICPATUBHBIX TPEICTABIICHUN
O JOJDKHOW CHUCTEME W TOpsIIKE CyIeOHOW 3allUThl TPAXTAHCKUX (B IIMPOKOM
CMBICIIC) TIPAB ¥ 3aKOHHBIX HHTEPECOB, OXPAHSIEMBIX B JAHHOM MPaBOBOW CHCTEME.

Takum  oOpazom, MIPEICTABIICHHUSI, COCTABIISIIONINE  KATETOPHIO
«MPABOCO3HAHUEY», CIOKHO Pa3MEKEBaTh C MPEACTABICHUSIMH, COCTABIISIIOIIAMU

KaTCropun «CIPAaBCAINBOCTb» H «MOPAJIBbHOC CO3HAHHC). HpI/I 9TOM BBIACIIUTD

230 B nanHOM Cilyyae HoJ 3aKOHHBIMH HHTEPECAMH OHUMAIOTCS TAKHE OXPaHsAeMbIe 3aKOHOM HHTEPECHL, KOTOPBIE HE
OIIOCPEIOBAHBI IIPEIOCTABICHUEM MX HOCUTEISIM COOTBETCTBYIOIIUX CYOBEKTHBHBIX mpaB. CM.: ['ykacsn P.E. Yka3.
cou. C. 36-38.
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CaMOCTOSITEJIBHOE COJIEPI)KAHUE KATETOPUU «CHPABEIIUBOCTEY», OTINYHOE OT JIBYX
paccMOTPEHHBIX (OpM OOIIIECTBEHHOTO CO3HAHUS, HE TIPEICTABIISETCS BO3MOYKHBIM.
OcoOeHHOCTH TPABOCO3HAHMS B CPAaBHEHHUU C MOPAJIBHBIM CO3HAHUEM CBSI3aHbI
WCKJIIOUUTEIBHO C TMPEIMETOM, HO HE COJIEP)KAHUEM COOTBETCTBYIOIIHUX
MPEJICTABICHUM O TOJIKHOM.

Ho u sTa xaptunHa He sBisietrcs: noiaHou. [Ipeacrapisercs, 4To B KATETOPUIO
«CTIPaBEJIMBOCTBY BXOJIUT TPETUH HEOOXOTUMBIA «KOMIIOHEHT», KOTOPBIH
CKpEIUISIET W  OpraHu3yeT OcCTajbHble. TakuM KOMIIOHEHTOM  SIBJISIETCS
noaumuueckoe CcO3HaHue, 1NoJ KOTOPbIM B JIMTEPATYpPE ITOHUMAETCS CUCTEMaA
B3[JISIIOB, UJIEH, HOPM, MPEICTABICHUH «...OTHOCUTEIIBHO XapaKTepa U CTPYKTYPbI
roCylapCTBEHHOM BIAacTH, JOPM M METOJIOB €€ JIEATENBHOCTH. . .»%L, COBOKYITHOCTb
CTOJIMTUYECKUX JUCHO3ULIMI» — CKJIOHHOCTEM JIOEN BOCOPUHUMATh W
NeiicTBOBATh B MOJIMTHYECKOM IPOCTPAHCTBE ONPE/IEIEHHBIM 00pa3oM>2,

EcTh ocHOBaHMs monarath, 4TO MPUHIUAMUAIBHO MTOJIUTHYECKOE CO3HAHUE HE
OTJINYAETCSI OT CO3HAHUSA MOPAIBHOTO W TPABOBOrO, M MPEACTABISET COOOH
COBOKYITHOCTh COOTBETCTBYIOIIUX IIPEACTABICHUN O HOJDKHOM, IIPEAMETOM
KOTOPBIX BBICTYIIAIOT MOJMTHYECKHE SBJICHHS COLUANLHON NEHCTBUTENLHOCTHZ S,
[TosmmTHyueckue TPENCTaBICHUST BCErAa UCXOMISIT U MEPETEKAIOT B MPEACTABICHUS
MOPaJILHOTO M ITPAaBOBOT'0 XapaKTepa, a IOTOMY HE MOTYT OBITh OT HUX KAUYECTBEHHO
oTAeneHbl. Bece ckazaHHOE O BHAAaX MPaBOCO3HAHMS U MOPAJIBHOTO CO3HAHMS, KaK
MPEICTABIISCTCSA, TAKXKE aKTYAJIbHO U JIJISI TOJUTUYECKOTO CO3HAHMS.

Kak npencrainsieTcsi, HOJIMTUUECKOE CO3HAHUE SIBIISIETCSI (POPMOI OCO3HAHUS
WHJMBUAAMU, COIMATILHBIMU IPYIIaMu U 00IIECTBOM B 11€JIOM CBOUX UHTEPECOB, a

TAKXC MCTOYHHUKOM yesienoiazanusi 3aKOHOAATCIbHBIX W IIPABOIIPHUMCHHUTCIBHBIX

231 Jlykawesa E.A. Yxa3. cou. C. 73.

232 Cm.: Muxaiinosa O.B. JIUcro3uluy HOIUTHYECKOTO CO3HAHMS: TEOPETHKO-METO0NOTHIECKHE TIOAXO0bI M OMBIT
SMIIIPUYECKOTO HCCIIEJOBAHUA B COBPEMEHHOM POCCHICKOM oblectBe. ABToped. JuC. ... KaHJ. MOIUT. HayK. M.,
2005.C. 11.

233 B.K. Kemne u M.S1. KoBaJib30H OTMEYAKOT, YTO MOJUTHYECKHE OTHOLIEHHS! HMEIOT HEMOCPEACTBEHHYIO CBA3b C
SKOHOMUYIECKUMH HHTEPecaMy OOJIBIINX IPYIII HACEIEHHUs, BOSHUKAIOT HA UX OCHOBE M 00YCJIOBIMBAIOTC HMH. OT
HOJUTHYIECKAX OTHOLIEHUH aBTOPHI OTIHYAIOT IIOJHTHYECKYIO MACOIOTHIO» — (POPMY OOIIECTBEHHOIO CO3HAHUI,
COBOKYITHOCTh HOJIMTUYECKUX IIPEACTABICHHMI, B3IVIANO0B, OTPAXKAIOIIMX KOPEHHBIE SKOHOMUYECKHE HHTEPECHI
COOTBETCTBYIOIINX COIMANBHBIX Ipymil. Cm.: Keane B.JK., Kosanvzon M.A. Yka3. cou. C. 46-47.
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OpraHoB rocyjaapctBa. llaccMBHO WM aKTHBHO 0/100psieMoe OoJblel YacThio
o0IIecTBa MOJUTHYECKOE CO3HAHUE JOMUHHUPYIOUIUX COLMAIBHBIX TPYII TECHO
CBSI3aHO C UX IIPABOBBIM M MOPAJIbHBIM CO3HAHUEM, SIBJISIETCS JBUTATEIEM JIHOOBIX
MIPABOBBIX MTPEOOPa30BaHMIA B OOIIECTBE.

OneHKa SIBJICHHH COLMAIBHOM JEHCTBUTEIBHOCTH BCETJa BBIPAXKAECTCS B
€AMHCTBE MOPAJBHBIX, IIPABOBBIX U IOJMTHYECKUX IPEACTABICHUM O JOJDKHOM.
Hcxona W3 3TOro, MOXKHO I[0OJararb, 4YTO KAaTErOpHUsl «CIPaBEIJIMBOCTH)

NpeaCTaBIseT co0oi  opmy obwecmseenno2o cosnanua™*

, O0OBEIUHSIONIYIO
MOpabHOE, MPABOBOE U MOJUTHUYECKOE CO3HAHMUE.

[Ipu 5TOM Te UM UHBIEC MPEICTABICHUS MOTYT ObITh OTHECEHBI B OOJbIIEH
WIM MEHBIIEH cTeneHu K cdepe MOpalbHOro, MPAaBOBOTO WM MOJUTHYECKOTO
CO3HAHMS B 3aBHUCUMOCTH OT TOTO, YTO SIBIACTCS UX npeomemom. J{ns uenew
UCCIICIOBAHUSI KATErOPUM «CIPABEIJIMBOCTH» B ILHUBUJIMCTUYECKOM IPOLECCE
0co00€ 3HAYEHHWE HMEIOT TMPEJCTABICHUS, MPEAMETOM KOTOPBIX BBICTYIAIOT
COLIMAJIbHBIE  SIBIICHUS, uUMelowjue Cc6i13b C Npagom, TOITOMY TEPMUH
«MPABOCO3HAHUE» MOXKET OBITh MPUHAT B Ka4€CTBE OCHOBHOTO [IJIsi 0003HAUCHUS
KaTErOPUU «CIPABEIJIMBOCTHY» B KOHTEKCTE MTPABOBBIX SIBIICHUM.

Takoe perieHue MNPOAUKTOBAHO CIOXKUBIIUMCS CJIOBOYHNOTPEOJICHHEM U
HMCTOPUYECKHUM OIBITOM M HE 03HAYAET OTPHUIIAHUE MOPAIBHOTO M MOJUTHUYECKOTO
CO3HaHMS B KaUECTBE AJIEMEHTOB KaTETOPUH «CHPABETMBOCTE». IHBIMU ClIOBamu,
CIIPaBEIJIMBOCTh €JMHA B TPEX BXOMSIINX B HEE DJIEMEHTAX, HO MPUMEHUTEIBHO K
chepe mpaBa HauboJiee BBIPA3UTEIBHO MPOSABISETCS MMEHHO CTOpPOHA
MIPABOCO3HAHMUSI.

B oreuecTBEeHHON MNPAaBOBOW TPAOULIMM TEPMHUH «IPABOCO3HAHUE» YACTO
WCIIOJB30BAJICSI B KaueCTBE CHUHOHMMA CIPABEIJIMBOCTH B MPEIJIOKEHHOM
3HAYCHUHU.

Tax, B mepBbIie roab! ociie OKTIOPHCKOM PEBOJIONNN B CBSI3H C OTCYTCTBUEM

HOBOT'O 3aKOHOAATCJILCTBA CYAbSIM IMPCAINNCEIBAJIOCH PYKOBOACTBOBATLCA 3dKOHAMUA

234 B kauectBe (POPMBI OOIIECTBEHHOTO CO3HAHHS CIPABEUIMBOCTL paccMaTpuBanach B yureparype. CMm. Hamp.:

Heanosa C.A. Yka3. cou. C. 20; Oxumoe A./. CnpaBeAnBOCTb B coBeTCKOM mpase. C. 35.
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CBCPIrHYTBIX ITPABUTCIILCTB, HO JIMIIb ITOCTOJIBKY, ITOCKOJIbKY OHH HC OTMCHCHLI U
HC IPOTHUBOPCYAT HOBBIM HMIICPATUBHLIM IIPCACTABJICHUAM O JOJIKHOM, KOTOPLIC
NOABLIJINCh B JACKPCTHOM  3aKOHOAATCIILCTBC II0J PAa3HbBIMHU HA3BAHUSIMU!
«PCBOJIOOUOHHAA COBECTBb», «PCBOJOONOHHOC IMpaBOCO3HAHUCH,
«COIHUAIIUCTUICCKOC IMPAaBOCO3HAHUC), «IIPABOCO3HAHUC TPYIAIINXCA KJIIACCOB» U

5

T.I[.23 . Hap;my C YKazaHHbBIMH TCPMHHAMU B JCKPCTHOM 3aKOHOJATCIILCTBC

YIIOMHUHAJIACh KATCIOpUA «CIIPABCAIMBOCTDBY.

K mpumepy, B ct. 36 Jlekpera o cyae Ne 22%

cpa3y Mmoclie MOJIOKEHHS,
MPEANUCHIBAIONIETO Cy/laM PYKOBOJCTBOBAThCA 3aKOHAMU MPEANICCTBYIOIIUX
MPABUTEJICTB, MOCKOJIbKY TAaKOBBbIE HE OTMEHEHBI COBETCKUM 3aKOHOJATEIHLCTBOM
U HE MPOTHUBOPEYAT COLMAIMCTUYECKOMY IPABOCO3HAHUIO, YKa3bIBAJIOCh: «He
OrpaHUYMBasCh (HOPMaIbLHBIM 3aKOHOM, a BCETJIa PYKOBOJICTBYSICh COOOpaKEHUSIMU
cnpasedusocmu, TPAKIAHCKUM CyJ MOXKET OTBEPrHYTh BCSKYIO CCBUIKY Ha
MPOMYCK JABHOCTHOTO WJIM HHOTO CpOKAa U, BONPEKH TaKUM WIH HWHBIM
BO3PKCHUSIM dbopManbHOrO XapakTepa, MNPUCYIUTHh SBHO CIPABEIJIUBOEC
TpeboBanue. Ta oce cnpagedrusocms NOIKHA MPUMEHATHCS B CYJE YTOJIOBHOMY
(xkypcue moit — @.A.). YCMOTpeTh B JaHHBIX MOJIOKCHHUSX CYIITHOCTHOTO Pa3IddHsI
MEXK]ly TEPMUHAMU «COLUATMCTUUECKOE MMPABOCO3HAHUE» U «CIPABEIIMBOCTH» HE
YAAETCHI.

OmuH W3 TMepBBIX HCCleAOBaTENE MPABOCO3HAHUS B JIEKPETHOM
3akoHogatenbcTBe, [.M. [lopTyraios, aHaiu3upys UCTOPUIO Pa3BUTHs «0OIeH
CIpPaBEAJIMBOCTH», KaK MCTOYHHMKA TMpaBa U <«JI0OOpPOM COBECTH», KaK crocoda
MPUMEHEHUS 0011 CrIpaBeIJIMBOCTH, (PaKTUUECKU MPUPABHUBAI 3TU KATETOPUH K
«COLIMAIMCTUYECKOMY TPaBOCO3HAHUIO», KOTOpOE, Ha €ro B3TJIAI, SBIAETCS
€UHCTBEHHBIM HUCTOYHHUKOM COIUAIMCTUUECKOTO MPaBa, a TAK¥Ke JISKUT B OCHOBE
OCYIIECTBIISIEMBIX CyJIOM OIIEHOK. Kputukys OypKya3Hoe 3aKOHOAATEIbCTBO, B

KOTOPOM  «...pa3Bep3ajiach  0e3Ha MeXAy 3aKOHOM U GHYMpeHHel

25 Cwm.: Hopmyzanos, I'.M. PeBOMOMORHAS COBECTh M COLMATUCTUIECKOE MpaBoco3Hanue. [letporpan. 1922. C. 21-
23.
236 Cwm.: lexper BITUK ot 07 mapta 1918 roma Ne 2 «O cyne» // CTIC «KoucynsrantlInocy.
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cnpageonausocmoio» (Kypcus mou — D.A.) ydeHbIil He TOMyCKaJl aHTarOHU3Ma MEXIY
JEKPETHBIM 3aKOHOATEILCTBOM M COLIMAINCTUYECKMM MPaBOCO3HAHKEM?S,

Hcnonb3oBaHne TepMHUHA «IIPAaBOCO3HAHUE» B 3HAUYECHUHM MPAKTUYECKH
UJCHTUYHOM TPEIOKEHHON KaTETOPUU «CIPABEIIIUBOCTEY OBLIO XapaKTEPHO IS
COBETCKOM Hayku U Ooiiee no3anux nepuoaos. K npumepy, C.B. Kypsuies ormeuan,
YTO Yy4yacTue OOUIECTBEHHOCTH B OCYIIECTBICHUU NPABOCYIUs HAIPABIICHO,
MOMHUMO TIPOYEr0, HAa «...COOTBETCTBHE IMOCTAHOBJICHUM CyJa MPaBOCO3HAHUIO
IIMPOKMX Macc Tpyasmmxca»>e. Tlo wmuenmto B.H. Illernosa, HMeHHO
MIPAaBOCO3HAHUE CYJIeH TTO3BOJISIET BBISICHUTH COJIEp>KaHUE HOPM TO3UTHUBHOTO MpaBa
¥ TIPaBUJILHO IIPUMEHUTH HX>,

B Oonee mo3gHEM COBETCKOM 3aKOHOJATENhCTBE, KaK IMpeACTaBiIseTC,
KaTeropusl «IpPaBOCO3HAHME» TaKXKe YyMoTpeOssgach B 3HAYCHUM, UICHTUYHOM
MPEVIOKEHHOMY MOHUMAaHUI0 KaTEeropuH «cnpaBeiuBocTb». Tak, B cT. 7 T'TIK
PCOCP 1964 rona, nocBsIIeHHON HE3aBUCUMOCTH CYJIEW, YKa3bIBaIoCh: «Cyapu U
HapOJHbIE 3acelaTeNy pa3pelarT TpaXIaHCKUE JleJJa Ha OCHOBE 3aKOHA, B
COOTBETCTBHHU C COLIUATUCTUYECKUM ITPABOCO3HAHUEM, B YCIOBHUSIX, UCKIIFOYAIOIINX
MOCTOPOHHEE BO3/IEUCTBUE HA cyei». [Ipu oneHke J0Ka3aTeIbCTB CYJ] TAKXe ObLI
00s13aH PYKOBOJICTBOBATHCSI 3aKOHOM U COITMATTUCTUYECKUM MPABOCO3HAHUEM (CT.
56 I'TIK PCOCP 1964 rona).

Takum 00pa3zoM, KaTeropusi «CIPaBeIIIMBOCTHY TPUMEHUTEIIBHO K IPABOBBIM

SABJICHUAM MOXKCT pacCMaTpuBaTbCA KakK PaBHO3HAa4YHasA KaTCropuu

«IIPaBOCO3HAHUCH).

§6. Peanm3anus cipaBelIMBOCTH B IMBUWIMCTHYECKOM MPOLECCyaJTLHOM

3aK0OHOAATEJIbCTBC

27 MTopmyeanos I'M. Yxa3. cou. C. 45-46.

28 Kypoires C.B. Ykas. cou. C. 486.

29 lJecnos B.H. 3akoHHOCTh M OOOCHOBAHHOCTH CYJAEOHOTO PEINEHMS [0 TIPAKIAHCKO-TIPABOBOMY CIIODY.
HoBocubupck, 1958. C. 40.
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B 3akonoTBOpuecTBe®’ M NPABONPUMEHEHUH KIKOYEBYIO DPOJb HMIPAIOT
OOIIIECTBEHHOE  MPaBOCO3HAHUE (oOmiecTBeHHasT  CIPaBEJIMBOCTD) U
VHIMBHIyalbHOE  IPAaBOCO3HAHWE  (IMYHAs  CIPaBEJIMBOCTB)  YIECHOB
3aKOHOJIATENBHBIX OPIaHOB M, COOTBETCTBEHHO, Cyaen®*.,

[TOCKOJIBKY OOIIECTBEHHOE IPABOCO3HAHUE COCTABIISIOT HMIIEPATHBHBIE (T.€.
00IIEe00A3aTENBHBIE) MPEACTABIEHUS O T0/DKHOM, OOpETEHHE UMH HOPMATHBHOM
GOpMBI I BO3MOXKHOCTH HX HPHMHYIMTEILHOTO OCYIIECTBIECHUS CTAHOBUTCS
HeM30exKHBIM. JI1060€ oCIeayIoNee H3MEHEHHE B OOIIECTBEHHOM IIPAaBOCO3HAHMH,
BBI3BAHHOE COLMAIBHBIM DPa3BUTHEM, BIEYET HEOOXOAMMOCTH HOPMATHBHOM
pediekcun.

OmHako 3aKpeluieHHe HWMIIEPATHBHBIX MPEACTABICHUH O  JOJKHOM
HEOOXOJIUMO HE caMo Mo ceOe, a JUIb I UX IOCIEAYIOMIEH peaan3alyu B
KOHKDPETHBIX 0OLIECTBEHHBIX OTHOIICHHMSIX.

B  GONBIIMHCTBE CIIydyaeB OOINECTBEHHLIE OTHOLIEHUS MPOTEKAIOT
6eckoH(UKTHO?*?. OmHAKO B ClIydae BO3HHMKHOBEHHMS CIIOpa O IIPaBe HIIH
MOTPEOHOCT B 3allATE OXPAHAEMOIO 3aKOHOM HMHTEpPECA, BOILIOIIEHHE
OOIECTBEHHOTO MPAaBOCO3HAHMS B KOHKPETHBIX IIPABOOTHOLIEHHSX CTAHOBHTCS

HEMBICIIMMBIM 0€3 HpaBOHpHMeHHTeHBHOﬁ ACATCIIBHOCTH Cyaa.

240 Ponib KaTErOPHMH CIIPABETIMBOCTD B TIPABOTBOPUYECKOMN JIEATENHHOCTH TIPU3HAETCS MHOTUMHE aBTopaMu. CM. Hamp.:
Oxumos A.1. CnpaBennBocTh B coBeTckoM mpase. C. 74; Manvyes I'.B. ConnanbHas CripaBellIMBOCTh U mpaso. C.
226, 241, 249; Yevenvnuyxut M.B. Yxa3. cou. C. 21, 59.

241 CTOUT OTMETHUTB, YTO TEMa NMPABOCO3HAHHMS 3aKOHOATENS, KaK NPEICTABIIAETCS, HE OYEHb TOJIHO pa3paboTaHa B
oTeuecTBeHHOU Hayke. [To maHHOW Teme cMm. Hamp.: Jepouna A.B. [IpaBoco3HaHUE KaK 3JIEMEHT IIPaBOBOM MO3UITUH
cyObekTa mpaBoTBopuecTBa. [uc. ..xana. ropua. Hayk. Camapa, 2011. 194 c.; Maxposa E.M. K Bompocy 00
0CcOOCHHOCTSIX PO(EeCCHOHAIFHOTO IIPAaBOBOTO CO3HAHMS 3aKOHOaTess // OOIIecTBO: MOIUTHKA, SKOHOMHKA, TIPABO.
2021. Ne 12. C. 106-111; Ona s#ce: 3akoHOOATETHh KaK HOCUTEIH MPodecCHoHAIEHOTO ITpaBoco3HaHus // O0mecTBo:
MOJIMTHKA, JKOHOMHKA, mpaBo. 2021. Ne 5. C. 67-71; [dedopmanus mpodecCHOHATBHOTO TPABOCOZHAHHUS
3aKOHOJATENS: TEOPETUKO-TTOHATHIHEIN actiekT // Teopus u mpakTuka odmectBeHHOTro pa3BuTist. 2023. Ne 4. C. 139-
144,

242 Cwm.: Typeuu M.A. PelieHne COBETCKOrO Cyla KaK CPEJCTBO 3alllUThl CyOBEKTHBHBIX I'Pa)kIaHCKUX IIpaB //
Coserckoe rocyaapcTBo u npaBo. 1955. Ne 4. C. 73; Yeuuna H.A. VI306paHHbBIE TPYIHI IO TPAXKITAHCKOMY TIPOIIECCY.
2-¢ u3n. C. 109; Il]eenos B.H. Yka3. cou. C. 9. IIpeacTaBisieTcst, 4TO U B HBIHEIIHEE BPEMsI TAKOH BBIBOJ SIBIISICTCS
BepHBIM. To4gHO 1 mo3THYHO 00 3TOM cka3an b. Kapmozo: «[loBeneHre MHOTHX JIF0Jie HUKOTAA HE IPUOIIDKaeTCs K
Kparo, K TpaHl MEXy CBETOM M THhMOH, I'/Ie HAYMHACTCS HEOTpe1eIeHHOCTh. OHM MPOXKHUBAIOT CBOIO )KM3HB, KaXK0€
UX JEHCTBUE OTpaHMYMBAETCS BIACTHIO TOCYAApCTBA, U HE CIUHOXKABI OHM OOpAINAIOTCsA K CyAy Ul yKazaHHs
TPaHMIBI MEX/Y ITPAaBBIM U HENPaBbIM. 5] HE MOTY IepecTaTh Ha3bIBaTh IPABOM T€ MPABUIIA, KOTOPBIE TaK BIMSIOT Ha
yesnoBeueckue cyapos» CM.: Kapooso b.H. Ilpupona cynelickoit nesitenbHocTH / niep. ¢ anrit. M.: Craryr, 2017. C.
67.
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Knro4yeBbIM Ha JaHHOM JTame SBJISETCS BONPOC O TOM, KaKUM 00pasoM
OpraHbl 3aKOHOJATENBHOM BIACTU M CyIAbl MOTYT MOJIYYUTh HH(POPMALHIO O
CONEP/KAHUM JaHHBIX IIPEACTABICHUNM B CBA3M C TEM HWIM HHBIM BOIPOCOM,
TpeOyIOIMM IPABOBOTO pa3peIueHus?

JlyMaeTcs, 4To OonpeneneHHyr0 MH(GOPMAIUs MOKHO ITOYEPITHYTh M3 TAKUX
MCTOYHHKOB, KaK: PE3yJbTaThl COLMOIOTHIECKUX OMPOCOB>*, pedepenmymon®,
rOJOCOBAHMI Ha PasIM4HBIX IIatGopMax??®; Mpo(UIbLHBIE COIUOIOTUYECKHE,
FOPUIMIECKHE, SKOHOMHYECKHE M MHBIE MCCIEN0BAHMS; MyOIMYHbBIE 00CYKICHHS
COOTBETCTBYIOIMX BonpocoB B CMMU, conuansHbx ceTsax?*® u 1.1,

OIHAKO HECMOTPS HA TO, YTO HA3BAHHBIE UCTOYHUKH O0JIaNa0T HEKOTOPOH
MH(GOPMATUBHOCTHIO, HM OJMH U3 HUX HE SBISETCA HMCUephbIBarommm. JIroObie
COILMOJIOTHYECKHUE M MHBIE CIIENUATBHBIE UCCIET0BAHUS OTPAaHUYEHBI COOCTBEHHOM
METOJIOJIOTHEM, a MHTEPIPETALs CBEIACHUM, IOAYYEHHBIX M3 HUX M HMHBIX
NPUBEIECHHBIX HCTOYHUKOB, BCET/IA CYOBEKTHBHA M HAIIPAMYIO 3aBUCHUT OT JIMYHBIX

MOpPAJbHBIX, ITOJIUTHYCCKNX MW IIPABOBBLIX HpeI[CTaBJ'ICHI/Iﬁ OLICHUBAIOIIINX HX

CyOBEKTOB.

243 B cOOTBETCTBHUU € pe3yIbTaTaMM IIpoBeieHHOro B 2024 roxy BeepoccuiickiM HEHTPOM U3ydeHUs 00IECTBEHHOIO
mHeHust (BLIUOM) MOHWTOPMHIOBOTO ONpOCa POCCHSH O CONMAIBHOM crpaBemuBocTH, 50% pecroHIeHTOB
CBSI3BIBAIOT COLMAIBHYIO CIIPABEAIMBOCTh C COIMAIBHBIMH I'apaHTHAMH, PABEHCTBOM, PAaBHBIMH BO3MOXKHOCTSIMHU,
COLMAIBHON TOANEPKKOH. 23% ONpOLIEHHBIX IOJIATAIOT, YTO COIMAlbHAs CIPaBEeIIMBOCTh BBIpaKaeTcs B
HSKOHOMHMYECKHUX T'apaHTUAX, COKPAIICHNH YKOHOMHYECKOTO HEPaBEHCTBA, MOBHIMIEHUH YPOBHS XM3HU. IIpaBoBBIE
rapaHTHH, TaKHe KaK PaBeHCTBO BCEX Iepes 3aKOHOM, 3all[UTa NpaB M CBOOOJ Ipa)<IaH CBA3aJU C COLUAIBHON
cnpaBeyiMBoCTbI0  14%  pecnonnentoB. Cwm.: CouuanbHas —chpaBeinBocTh:  Monutopunr //  URL:
https://wciom.ru/analytical-reviews/analiticheskii-obzor/socialnaja-spravedlivost-monitoring.

244 JIyumuM OpUMepOM TIO3HAHMS U3 JAHHOIO MCTOYHMKA COAEPKAHUS UMIIEPATUBHBIX IIPEICTABICHUH O JOIKHOM,
pa3aenseMbIX JOMHHUAPYIOMIMMHU COIMATLHBIME IPYIIIIaMHU U 0JT0OPSIEMBIX aKTHBHO WJIH MTACCHBHO OOJBIICH YacThIO
HaceleHus, sBisercs mpuHAtHe KoHcturymum P® Ha BceHapomHoM ronocoBanumu 12 nekabpst 1993 roma u
W3MEHECHUH K Hell, 0MOOpPEHHBIX B X0Ie oOmepoccuiickoro ronocoBanus 01 uromst 2020 rona.

245 B xayecTBe MpUMEPA MOKHO TIPUBECTH IOJI0COBAHUE Ha TeJlerpaM-KaHaje Bule-crukepa Iocymbl PO Bauecnapa
JlaBaHKOBa IO BOMIPOCY MPHUHATHS Tak Ha3biBaeMoro 3akoHa 0 VPN u moucke 3ampemeHHoro «KOHTEHTa» B CETH
«UnaTtepuer» (IIpoexkt @enepanpHoro 3akoHa o BHeceHmH m3MeHeHMH B Komekc Poccmiickoit denepanmn 00
aJIMUHUCTPATUBHBIX NpaBoHapymeHusx u dexepanpHbiil 3akoH «O BHeceHun m3meHeHnit B Kogexc Poccuiickoit
denepanun 06 aMUHUCTPATHBHEIX NipaBoHapyneHusx») // URL: https://t. me/davankov/1567.

246 B xadectBe npuMepa MOXHO IPUBECTH MHOI'OYMCIICHHBIC 06Cy)l(}leHI/I$[ }leﬁCTBy}OL[IeFO N TNEPCIIEKTUBHOTO
3aKOHOIATCIIbCTBA U Cyﬂ€6H0ﬁ MPAKTUKU OPEACTABUTCIIAMU HOPUANICCKOTO COO6HI€CTBEI B CHeHHaHHBHpOBaHHOﬁ
COHHaJ’ILHOﬁ CCTU JIs1 IOPUCTOB «3a1<0H.py». B YaCTHOCTHU, BO BpEMs IMOATOTOBKHU HACTOALICIO HUCCJICAOBAHHA B
HOPpUANYCCKOM COO6HI€CTBC AaKTUBHO 06cy>i<}1aeTC$1 HOHFOTOBHCHHBIfI Muntoctom PD IIPOCKT (l)ezlepanbﬂoro 3aKOHa,
Hpe,HYCManI/IBaIOHII/Iﬁ BBCJICHHUC TaK Ha3bIBacMOK ((aﬂBOKaTCKOﬁ MOHOIIOJINH)).
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bosee TOro, Ha HaHHBII MOMEHT HE CYILECTBYET METOIOB MCCIIENOBAHUS
OOIIIECTBEHHOTO MHEHHs, KOTOpPbIE MO3BOJSUIM OBl PETYNISIPHO, OMNEPATUBHO H
JIOCTOBEPHO OIIEHUBATH COJEpKaHUE MPE/CTABICHUN OOJbIIeH YacTH HaceleHUs
rocyapcTBa WJIH COOTBETCTBYIOIIMX TEPPUTOPUAIBHBIX €IMHHI] (JaXe €eclld
OTPaHUYUTh €T0 JIUIIb JUIAMHU, UMEIOIMMU aKTUBHOE M30MpATENbHOE MPABO) IO
TE€M WJIA UHBIM BOIIPOCAM.

Kak mpencraBisiercss, Haubonee HWH(GOOPMATUBHBIM, YCTOMYHUBBIM U
BepU(UIIMPYEMBIM  HUCTOYHHUKOM 3HAaHUH O COJAEpX AaHUU  OOIIECTBEHHOTO
paBOCO3HAHUS (OOIIECTBEHHOW CIPABEIMBOCTH) SIBIIICTCS CYIIECTBYIONIAsl B
JAHHOM I'OCY/IapCTBE CUCTEMA HOPMATUBHBIX IPABOBBIX AKTOB.

OtpaxeHHblE B HOpMax JIEMCTBYIOLIETO 3aKOHOJATENIbCTBA IpaBa U
3aKOHHBIE MHTEPECHI, a TAK)KE MOPSIAOK UX MPU3HAHUS U 3aIUTHI, YK€ SIBISIOTCS
MPEAMETOM KOHCEHCYCa JIOMUHUPYIOIINX COIMAIbHBIX TPYIII, MOJIEPKAaHHOTO B
aKTUBHOW WMJIM TAcCMBHOM (hopme OombIneil yacThio obimiectBa. B mHOM ciiydae
3aKOHOJIATEeILCTBO B COOTBETCTBYIOIICH YacTH OBLJIO ObI HEMPEeMEHHO 3amertieHo de
jure nmm de facto’.

YacToTa 1 riryOMHA UCTIOIB30BaHUS UHBIX HCTOYHUKOB MH(POPMAITUU IOMUMO
aKTOB NO3WTHUBHOTO IpaBa pPa3JIMYHbI ISl MPEACTABUTENIEH 3aKOHOAATEIIbHBIX
OpPTaHOB U CyJI€¥ B CHIIy HECOBIIA/ICHHS IOCTABJIEHHBIX MEpE]l HUMH LIeJIeH U 3a]1ad,
a TaKXe JOCTYMHBIX JJI UX JOCTUKEHUS CPENICTB.

[TockonbKy Ha CyJibl BO3JIOKEHO OCYIIECTBIIEHUE MPABOCYIUS, KaK 0cO00TO
BUJIa TPABONPUMEHUTENBHOU JI€ATEbHOCTH, JOMOJHUTEIbHbBIE HCTOYHUKU
MH(pOpMaIUU O COAEPKaHUH OOILIECTBEHHOIO IPABOCO3HAHUS JIUIIb U3PEIKa MOTYT
BBICTYTIaTh B KAU€CTBE BCIIOMOTATENIbHBIX MPU OOpAIIEHUU Cy/Iel K MMO3UTUBHOMY
npaBy. Peub uzuer o ciydasx paspelieHus, TpeOYIOIUX MPUMEHEHUS CYJIeHCKOro

YCMOTPCHUSA, O UEM 6yz[eT CKa3aHO JaJjce.

247 Mypomyes C.A. Tlpaso u cnpasemmBocts (OTpIBOK u3 myGnudHol sekiuu) / COOPHUK NpaBOBEJEHUS W
obmectBeHHbIX 3HaHWH. Tpyasl FOpummueckoro OOmecTtBa, cocrosmero npu MmneparopckoM MocKOBCKOM
Yuusepcurere, u ero Cratucruaeckoro otaenenus. CII16., 1893. Tom 2. C. 1-12.
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Ha ocHOBaHWM BBHINIECKA3aHHOTO JIOTMYHBIM TIPENICTABIISCTCS BBIBOJ O
MPE3yMIIUN CIPABEIIMBOCTH JEUCTBYIOIIETO 3aKOHOMATENbCTBA, TO €CTh €ro
COOTBETCTBHUH OOIIIECTBEHHOMY IPABOCO3HAHUIO (oO1IecTBeHHO
cupaBeaymBocTr). OmHAKO TpedyeTes caenaTh HECKOJIBKO OTOBOPOK.

HimmiepaTuBHBIE TIPECTABICHUS O JOHKHOM, COCTABIISIONINE OOIIIECTBEHHOE
NIPaBOCO3HAHUE, HE SBIIIOTCS YETKO CHOPMYIUPOBAHHBIMU, NETATN3UPOBAHHBIMHU
MOJIOKEHUSIMU, KOTOPHIE MOTYT OBITh HANpPSIMYI0 TEPEHECEHhI B HOPMATHUBHEIC
npaBoBble akThl. CKOpee OHM TPENCTaBIAIOT cOOON Hanboree yCTOWYUBBHIE, HO
JIOBOJILHO a0CTpakTHBIE M OOOOICHHBIC WJEH, CBS3aHHBIC C TEMH WM HHBIMU
aCmeKTaMH TIPaBOBBIX SBJICHUH, KOTOphIe oOpeTaroT (opMy HOPMATHBHBIX
MOJIOKEHUI TOJIBKO B TMPOIECCE WX BOCHPUATHS U OOpabOTKH MOCPEICTBOM
WHIUBUTyaJIbHOTO MPABOCO3HAHUS WICHAMHU 3aKOHOJATEIhHBIX OPTaHOB, a TAKKe
WHBIMU JIMIIAMH, TPUHUMAIONIMMHU y4acThe B pa3palOTKe U OOCYXKIECHUU TaKHX
aKTOB.

K nmnpumepy, B OOIIECTBEHHOM TIPAaBOCO3HAHUHM COJCPIKHUTCS  HJES
(MMIIEpaTUBHOE TPEJCTABIEHUE) O TOM, 4YTO CYyAECOHBIM MpoIlecC MO 3alluTe
TpaXIaHCKOTO (B HIMPOKOM CMBICJIE) TpaBa WM 3aKOHHOTO HWHTEpeca O0JDKEH
HAYMHATHCS 110 MHUIIMATUBE 3aMHTEPECOBAHHOTO JIMIA, @ HE OPTaHOB IMyOJIUYHON
Bnactu. Ho Tpanchopmupyercss 3Ta wuaes B TPHUHIMI JUCHO3UTUBHOCTH
IIUBUJIMCTUYECKOTO TIpOIlecca TOJBKO B pe3yibTaTe JEATCIbHOCTH YJICHOB
3aKOHOJIATEIBHBIX OpPraHoB, pabOYMX M KOHCYJBTATUBHBIX TPYII, KOTOpas
OTIOCPEAYETCS X MHANBUAYATHHBIM MPABOCO3HAHUEM.

Ocoboe 3HaveHWE, B CBSI3W C OTHUM SBISETCS YYacTHE YyUYCHBIX-
MPOIECCYATMCTOB B OOCYXKJICHMM H IIOJTOTOBKE JIOOBIX HM3MCHCHUU B
IIUBUJIMCTUYECKOE TMPOIECCYyaTbHOE 3aKOHOAATENbCTBO. SIBISISICE HOCHUTEISIMU
MPEUMYIIECTBEHHO  HAYYHO-TEOPETHYECKOTO  IMPABOCO3HAHUSA,  TEOPETHKU
CIIOCOOHBI K HAYYHOMY (OOBEKTUBHOMY) BOCIIPHUSITHIO CYIIIECTBYIOIINX B OOIIECTBE
UMITCPATUBHBIX TIPEJICTABICHUH O JOJDKHOM, WX IPAaBHJILHOMY HOPMAaTHUBHOMY
BBIPOKEHUIO, YTO TApPAHTHPYET MPU3HAHHE U 3aIIUTYy COOTBETCTBYIOIIUX IPaB U

3akOHHBIX HHTepecoB. Kak ormeuaer A.D. BOpOHOB: «...NMpenoaaBaTeln
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IOPUIUIECKUX BY30B, pAOOTHUKHY IOPUIUICCKUX HAYUHBIX YUPEKIACHUH, MPAKTHKH,
3aHUMAIONIUECS  HAYYHBIMH  HCCICOBAaHUSAMH  (HAydHOE  FOPUIAMYECKOE
COOOIIECTBO), SBJISIOTCS TEMHU «TOJIOCAMU», KOTOPbIE BBIPAXKAIOT WJIU MBITAIOTCS
BBIPKATh MHTEPECHI TPAXJAaH M OPTaHHW3aIllMi B TPOIECCE COBEPIICHCTBOBAHUS
3aKOHOJIATEIbCTBA, TO €CTh CyObEKTaMH, KOTOPBIE CTapaloTCid BHUJETh KapTUHY
Oosnee-MeHee OOBEKTUBHO, @ HE TOJIBKO C MO3MIMI HHTEpeca CyAOoB U CyAeH,
MHTEPECOB aJJBOKATCKOr0 COOOLIECTBA UM IIPOKYpaTyphI»Z4e,

AOGCTpakTHOCTh M OOOOUIEHHOCTh MMIEPATUBHBIX MPEJICTABICHUNA O
JOJKHOM O3HAYaeT TakXKe, YTO ¢ OOJIbIICH 10JIel BEPOSTHOCTH COOTBETCTBOBATH
UM OyayT HauOoisiee OOIIME MOJIOKEHUS MO3UTHUBHOIO IMpaBa, 3aKPEIUISIOLIUe
OCHOBOITOJIAraloIIKe, PyKOBOSIIINE UJIEH BCEH MPAaBOBOM CUCTEMBI UITU OTACIbHBIX
oTpacJieil mpaBa. Takue MOJIOKEHUS, KaK MPABHUIIO, BEIPAKAIOTCS B HOPMATHBHBIX
MPABOBBIX AaKTaX, MMEIOIIUMX TMOBBIINICHHOE, CHUCTEeMOOOpasyloliee 3HaYCHUE —
KOHCTUTYIIMM, WHOM KOPEHHOM 3aKOHOJATENIbCTBE, KOJEKCaX, BaKHEUIINX
3akoHax. [Ilo Mepe KOHKpeTH3alMM 3aKOHOAATEIBHOIO  PEryIupOBaHUS,
UMIIEPATUBHBIE TMPEJCTABICHUS O JOJDKHOM MOTYT HCKaXaThCsl MO Pa3IUYHBIM
MPUYMHAM, HAYWHAS OT HCBHUMATEILHOCTH U 3aKaHYUBAS 3JIBIM YMBICIIOM.

Kpome Toro, HemanmoBaxHbIM (HhaKTOPOM, BIHUSIOIIUM Ha CIPaBEJIMBOCTD
MO3UTUBHOTO  TpaBa, SBIAETCS €r0  MMMAaHEHTHOE  HECOBEPIIEHCTBO,
HEBO3MOKHOCTh 3aKPEIUICHHsI B HEM HCUYEPIBIBAIOIIMM 00pa3oM BCeX TpaB U
3aKOHHBIX WHTEPECOB, KOTOPHIE B CHUITy OOIIECTBEHHOTO MPABOCO3HAHUS JIOJKHBI
MPU3HABATHCS W 3AIUIIATHCS B JAaHHOW MpaBOBOM cucTteme. Kak crmpaBemamBo
orMeuan B.K. [IyunHCKHii: «...HE COCTOSATENIEH UCXOAHBIA TE3UC O BO3MOKXHOCTH
CO37aHHsI HOPMATUBHOTO aKTa, B KOTOPOM MOHO OBLIO ObI MPEAYCMOTPETH JII0ObIE

JKU3HEHHBIE CUTyaluu. ..»**°, Takol MOAX0 IIOATBEPKIAETCS M HOPMATHBHO?,

248 Boponoe A.®. He mMory noctynarbces npunnunamu // Bectauk Yuusepcutera umenu O.E. Kyradguna (MTIOA).
202. Ne12. C. 95.

29 IMTyyunckuii B.K. O equHO06pa3sHOM TOJKOBAHMH M HpuMeHeHMH OCHOB Tpa)KIaHCKOTO CynompousBojcTtsa //
CoBeTckoe rocyapcTBo u nmpaso. 1972. Ne 4. 49

20 Tak, B c1. 2 Koncrutyuun P® mpasa 1 cBOGO/IbI YeNOBEKA PU3HAKOTCS BBICIIEN EHHOCTBIO, @ HA TOCYIAPCTBO
BO3JIaraercs 00sA3aHHOCTh MO WX Npu3HaHWIO M 3amute. OmHako copepkammuiics B riaBe 2 Koncruryruu PO
MepeYeHb OCHOBHBIX MPaB M CBOOO/I, B KOTOPBIN BXOIAT U (DyHIaMEHTATBHEIC TIPOLIECCYaTbHBIC TIpaBa (cT. 45-52), He
SIBIISICTCS. MCUCPIBIBAIOIIUM B CHIIy NPSAMOTO yKa3aHus B Tekcre OcHoBHOro 3akona (4. 1 cr. 55). Takke u
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Wtak, MOCKOIbKY HMMIIEpAaTUBHBIE MPEACTABICHUS O OJKHOM Hauboiee
OYEBUJHO  BOIUIOIIAIOTCA HMMEHHO B  TIOJIOKEHHSIX  3aKOHOJATENIbCTBA,
3aKPEIUIIONIMX OCHOBOIIOJIATAIOIINAE M PYKOBOJIAIIME IPABOBBIE WJIEH, CTOUT
IPE3IOMHUPOBATH CHPABEIMBOCTD ITO3UTUBHOTIO ITPABA TOJIBKO B COOTBETCTBYIOLIEN
gacT. VHbIe NIOJIOKEHUS 3aKOHOIATEIbCTBA CIPABEIIUBEI IIOCTOJIBKY, IIOCKOJIBKY
COOTBETCTBYIOT TAKUM OOIIUM MOJIOKEHHSIM.

K 0e3ycioBHO cIpaBeANUBBIM CIIEAYyeT OTHECTH BCE TIOJOXKEHUS
Konctutynuu P®, a Takke Tak Ha3bIBaEMBIE «IIPABOBBIE aKCHOMBI», KOTOPBIE 4aCTO

HAXOAAT pAa3BUTHE B IPABOBBIX IPHHIUIAX>>:,

Nmenno ¢ koHCTUTYIMU
rocyapcTBa WU WHOIO KOPEHHOT'O 3aKOHOJATENhCTBA HAYMHAETCS MOCTEIIECHHOE
BBICTPAMBAHUE KOpIIyCca IIO3UTMBHOIO IIpaBa, B KOTOPOM  OTPaXarOTCs
MMIIEPATUBHBIC MTPEJICTABICHUS O JOJKHOM.

Kak otrmewaer B.J[. 30pbKHH, KOHCTUTYLHS SIBJISIETCS BBIPAKECHUEM
OCHOBHBIX IOPUIMYECKHMX LIEHHOCTEH OoOLlecTBa, NMPHHIUIOB M Ienei??. Ilo
MHEHUIO YYEHOIO «...ONPEIACICHHWE W pPa3rpPaHUYEHHE KOHKPETHBIX IIpaB
(«KKIIOMY CBOE€»)» MPOUCXOJUT TMPU TOMOIIM 3aJI0)KEHHBIX B CHUCTEMY
3aKOHOJIATEI5CTBA IPHHIUIIOB?S,

B nuBuiancTrHYecKoM mporeccyalibHOM TMpaBe, Kak v B JII000H WHOM oTpaciu
[paBa, UMIIEPATUBHBIC MPEACTABICHUSA O JOJDKHOM 3aKPEIUIEHBI B €r0 LEJEBBIX
YCTaHOBKaX H TMPABOBbIX MNpuHIMNAX. [Ipu 3TOM 1€n€BbIE  YCTAaHOBKH
HUBUIIMCTUYECKOTO CyJOIPOU3BOJICTBA 3aKPEIUISIFIOT MMIIEPAaTUBHBIC
MPEJICTABICHUS O TOM, JJII YErO HY>KEH HUBWINCTUYECKUN MPOILIECC, a MPABOBBIC
MPUHIUIBI — KAKUM OH JIOJKEH OBbITh, YTOOBI JOCTUTaTh €T0 LEJIEBBIX YCTAHOBOK.

HUcxonst w3 3TOro, MOXKHO CHENIAaTh MPOMEXKYTOUYHBIA BBIBOJ, YTO

CIIpaBCAJIMBOCTb HUBUWIIMCTHYCCKOIO IMMPOHCCCYAJIbHOI'O 3aKOHOAATCIIbCTBA H

[UBIINCTHYIECKHE MPOIIECCyaTbHBIE KOJEKCHI COJIepKaT MOJI0KEHNUS, TOMyCKAIOIIHe IPUMEHEHHE aHAJIOTH 3aKOHA U
AQHAJIOTUH IPaBa IPH HAJIMYUH MTPpoOesoB npaBoro peryiaupoBanus (4.4 ct. 1, 9. 3 c1. 11 TTIK P®; 9. 5 cT. 3; 9. 6 CT.
13 ATIK P®; 4. 4 ct. 2; 4. 6 ct. 15 KAC PD).

21 O npaBoBbIx akcuoMax cM.. @epenc-Copoyxuti M.B. AKCHOMBI M NPUHIMIB B MEXaHH3ME HPABOBOIO
perynupoBanus. Jluc. ... kaHz. opua. Hayk. JI., 1989. C. 17-18.

252 B JT. 3opukun. LIeHHOCTHBIN MOX0/] B KOHCTUTYIHOHHOM PETYJIMPOBaHKH NpaB u cBobo // Kypran poccuiickoro
npasa. 2008. Ne 12. C. 13.

258 Tam xe.
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CaMOro LUBUJIMCTUYECKOrO MPOLECCA 3aKIII0YAETCd B COOTBETCTBUU €0 LEIEBBIM
YCTAaHOBKaM Y MPUHLIMIIAM HUBUIMCTUYECKOTO CyIONPOU3BOICTBA. B CBA3M C 3THM
TpedyeTcst 6oJiee moApoOHOE pACCMOTPEHUE JaHHBIX KaTETOpUH.

Ha ocHOBaHMM BCEro BBIIIEU3IOKEHHOTO MOYXHO CJelaTh CIEAYIOIINe
BBIBOJIBI.

1. HecMoTpst Ha oOwiive ucCCleIOBaHMM, OCHOBHBIE AaCHEKThl TEOPUU
CIPABEAJIMBOCTH B MPABE B LEJIOM U B IIUBUIMCTUYECKOM IPOLIECCE B YACTHOCTHU
OCTaIOTCSl JUCKYCCHOHHBIMH. HeoOxomuma cuctemaTusanuss W HpopaboTKa
HAKOIJIEHHOT0 HAYyYHOTO MaTepuaja Mo JAaHHOM TeMe, CO3[JaHuE METOJI0JOTHUU
UCCJIEIOBAHMS M PAKTHYECKOTO PUMEHEHHUS KATETOPUH «CIPABEITUBOCTbY.

2. B nmMBWIMCTHYECKOM IIPOLIECCYalbHOM M HWHOM 3aKOHOJATEIbCTBE
KAaTEropHusl «CIPaBENIMBOCTh» OTPAXKEHA XAO0TUYHO, €€ COJIEp)KaHUE MPAKTUUYECKU
He packpeito. Koncturynmonneni Cyn P®  HanosHAET  KaTerOpHIO
«CIIPAaBEIJIMBOCTEY»  IMPABOBBIM  COJEPKAHMEM  3KCTEHCUBHO, IOCPEACTBOM
BKJIFOUEHHS B €€ COCTaB Pa3JIMYHBIX MTPaBOBBIX KaTeropuil. [Ipu 3ToM 0011ast yacteb
TEOPHUH CIIPABEIMBOCTH, & TAKKE€ METOJOJIOTHUS €€ UCCIEIOBAHNS U IPUMEHEHUS
BCE €I111€ He ChOPMYJIUPOBAHBI.

3. Kareropuro  «cnpaBemsIMBOCTB»  CIEAYET  ONPENEIUTh KAk
COBOKYITHOCTb NPEJICTABICHUNA O JTOJDKHOM COCTOSIHUM OTAEJIBHBIX COLIMAJIBHBIX
SIBJICHUI WJIM UX COBOKYITHOCTEM, yCTPONCTBE BCEro OOLUIECTBEHHOTO MOPSAKA U €T0
yacTel, BKJIOYas MPaBONOPSAOK, 00 HHTEpecax, MOAJEKAIIUX IMPU3HAHUIO U
3alllUTe B JAHHOM OONIECTBE, a TAKXe O JOJDKHOM MOPSAKE WX MNpU3HAHUS U
3alUThl. B 3aBUCUMOCTH OT CyObEKTa BBIAEISETCS OOIIECTBEHHAs, TPYIIOBas U
JIMYHAs CIPABEIIUBOCTb.

4, CnpaBeyIMBOCTh  IpeAcTaBisieT coboii  (opMy  OOIIECTBEHHOTO
CO3HAHUS, COCIUHSIONIYI0O MOpPAJIBHOE, IMPABOBOE M IOJUTHYECKOE CO3HAHUE,
MEXIy KOTOPBIMH HE YCMATPHUBAETCS CYLIHOCTHOIO Pa3jInyus, MOCKOJIbKY KaX10€
U3 HUX SIBJIIETCA COBOKYMHOCTBIO COOTBETCTBYIOIIMX MPEICTABICHUN O JOHKHOM.
Pa3sHuna Mexay HHMM 3aKJIIO4YaeTcs TOJBKO B IMPEIMETE€ COOTBETCTBYIOIIMX

npeacTaBieHuid o JoibkHOM. Kateropusi «cmpaBeiMBOCTB» He  00sagaer
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OTJIMYHBIM OT JAHHBIX (OpPM OOIIECTBEHHOTO CO3HAHUS coaepxkaHueM. B cdepe
npaBa CIpaBeAJIMBOCTH CHHOHUMUYHA MTPABOCO3HAHUIO.

S. OO11ecTBEHHOE MPABOCO3HAHUE OIPEACNIeTCsl KaK COBOKYITHOCTh
AKTUBHO WJM TIACCMBHO MOJJIEPKMBAEMbIX OOJBIIEH 4YacThl0 OOIIECTBa
NPEICTABICHUN WICHOB JOMUHUPYIOMUX TPy (MMIEPAaTUBHBIX MPEICTABICHUN)
0 JOJDKHOM YCTpPOWCTBE MPABOBOM CHCTEMBI, 00 MHTEpPECax W BBIPAKAIOIMIMX HX
IpaBaX M 3aKOHHBIX MHTEpecax, MOJJICKAIIUX MPU3HAHUIO U 3alllUTe B JaHHOU
IIPaBOBOM CHCTEME, a TAKXKE O IOJDKHOM TMOPSAIKE WX MPU3HAHUS U 3AIIHTHI.

COOTBETCTBEHHO, 0011IeCTBEHHOE MIPaBOCO3HAHUE B chepe
UBUINCTUYECKOTO MPOIIECCa — 3TO COBOKYIMTHOCTh MMIIEPATUBHBIX TIPEICTABICHUN
O JIOJDKHOM CHUCTEME M HOpsAAKe CyAeOHOM 3alUThl TPaKJaHCKUX (B HIMPOKOM
CMBICJIC) TIPaB M 3aKOHHBIX HHTEPECOB, OXPaHAEMbIX B JaHHOW MPAaBOBOIl cHCTEME.

6. HMnepaTrBHbIE NPEACTABICHUS O TOJKHOM SIBJISIIOTCS aOCTPaKTHBIMU
1 000011IEHHBIMU UJIEIMHU, KOTOPbIE OOPETAIOT 3aBEPIICHHYI0 HOPMATUBHYIO (hopmy
TOJIKO TOCPEICTBOM OOpaOOTKM WHAMBHUIYAJIbHBIM MPAaBOCO3HAHUEM JIHII,
YYaCTBYIOIIMX B pa3pa0OTKe M NPUHATUM COOTBETCTBYIOIIMX HOPMATHUBHBIX
IIPABOBBIX aKTOB.

7. B nuBUiIMCTHYECKOM MPOIECCyaIbHOM TIpaBe, KaKk M B JIIO00W HMHOM
OTpaciii TNpaBa, UMIIEPATUBHBIC MPEICTABICHUS O JOJDKHOM 3aKpEIUJIeHbl B €ro
IIEJIEBBIX yYCTAaHOBKAX M TPABOBBIX MpuHIUNAX. [Ipn 3TOM 1eneBble YCTaHOBKHU
UBUIMCTUYECKOTO CYJOTIPOU3BOJICTBA 3aKpEIISIOT UMIIEPATUBHBIE
MPEJCTaBICHUS O TOM, JJIA YeTrO HYXKEH IUBIJINCTUYECKUI MpoIlece, a IPaBOBhIC
MPUHIIUATIBI — KaKUM OH JIOJDKEH OBITh, YTOOBI JOCTUTATD €T0 IEJIEBBIX YCTAHOBOK.

8. CymiecTBytomiasi B rocyJapcTBe CHUCTEMa HOPMAaTHBHBIX IPABOBBIX
aKTOB SIBIISIETCS Pe3yIbTaTOM KOHCEHCYCa JOMUHUPYIOIIUX TPYIII, MTOAIEPKaHHOTO
Oonplell 4YacThi0 OOLIeCTBa, W IOITOMY BBICTyNaeT Haubojiee TOYHBIM U
BepU(DUIIMPYEMBIM HCTOYHUKOM HH(POPMAIIMM O COJEPKaHUU OOIIECTBEHHOTO
NPAaBOCO3HAHUSA. OTO TMO3BOJIIET TOBOPHUTH O TIPE3YMIIIUU CIPABEITUBOCTH
IUBUIMCTUYECKOTO MPOLECCYaIbHOTO (M MHOrO) 3aKOHOJATENbCTBA B YAaCTH,

COOTB@TCTBYIOIHCI‘/JI €0 OCJICBLIM YCTAHOBKAM MU IIPABOBLIM IIPUHIIHUIIAM.
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I'naBa 2. IlesieBble YCTAHOBKM M IPABOBbIE IPUHIMIIBI KAK BbIpAa:KeHUE

CIpaBeAJIMBOCTH B IMBHJIMCTUYECCKOM IIpoOLecce

§1 IIeJIeBLIe YCTAaHOBKM KaK BBIPAKCHHE CIPaBEAJIUBOCTH B

HMBUJIMCTHYECKOM Ipoliecce

[TockonbKy WLENEBbIE YCTAHOBKU LIMBUIMCTHYECKOrO IpOLECcCca SBISIOTCS
BBIDQKEHHBIMH B  HOpPMax LMBUWJIMCTUYECKOTO IPOLECCYaJbHOrO0  IIpaBa
UMIIEPATUBHBIMU TPEICTABICHUAMH O TOM, YEMY CIYKUT LHUBHIHCTHYECKOE
CYZIONIPOU3BOJICTBO, €TI0 OTJEIbHBIE BU/IbI U CTAJIUH, YCTAHOBJIEHUE OCHOBHOM LIENN
LIMBWJIMCTUYECKOTO IPOLECCA U IOCTPOCHHUE CHUCTEMBI HMXKECTOSAIIUX LENEBBIX
YCTAaHOBOK MMEET KIIIOYEBOE 3HAYEHUE JJI1 HACTOSLIETO UCCIIEI0BAHMUS .

B Hacros1meM ucciaen0BaHu B OCHOBHOM MCIOJIB3YETCS METONOJIOTMYECKUIA
MOJAXOJ K KaT€rOpuu «LEJIb» M CMEXHBIM SBJICHUSIM, MpemnoxeHubin JIJI.
UymoKMHBIM>Y, 1105TOMY CJI€IdyeT BKPAaTLE OCTAHOBHTHCS HA €r0 OCHOBHBIX
MIOJIOKECHUSX.

[Ipexxne Bcero, marobas mpaBoBas  1€Jb, SBISSACH  BBIPAKEHHEM
VUMIIEPATUBHOTO NPEJCTABICHUS O JOJDKHOM, BCETJA CO3HATEJIBHO ONPENEISETCS
JOJIbMHU, TI0O3TOMY MPABUIIbHEE TOBOPUTH O LIENIAX ACATEIbHOCTU MPEACTaBUTENEH
OpraHOB 3aKOHOAATENBHOM BiacTu W cyfaed. OpgHako B CHIly TPHUHSITOIO
CIIOBOYIIOTpEOJIEHUs, TPABOBBIE 1I€JIM 3a4acTyl0 aTpUOYTUPYIOTCS CaMOMY
HOPMATHUBHOMY  TEKCTy, OTpacid I[paBa, MpPaBOBOM  CHUCTEME  WIU
IPELYCMOTPEHHOMY  3aKOHOAATEJIIbCTBOM  MOPSAAKY  ACSATENBHOCTH,  4YTO
IPENCTABISAETCS JOIMYyCTHMBIM>,

VY moboro cyObekTa MpaBOBOMl AESTENBHOCTU CYILIECTBYET aOCTpaKTHas,
KOHEYHas LeNb-ujeall, MPeJCTaBIAomas co00il BbIpaKEHUE >KelaeMoro oOmara,

pe3yiibTaTa ACATCIBbHOCTH TaKOI'O CY6’bCKTa, a TaK)XXC KOHKPCTHas »OCJIb €ro

JACATCIBHOCTH.

24 Cm.: Yymoxun J1,J]. Tipupo/ia 1 3HAYEHKE LIENH B COBETCKOM npage. Kasann, 1984. C.12.
25 Cwm. Hamp.: c1. 2 VK P®; cr. 1.2. KoATI P®; c1. 2 TTIK P®; ct. 2 ®enepansHoro 3akona ot 02 okrsibps 2007 roxa
Ne 229-®3 «O6 ucnonaurenbHoM nponsBoiacTse» // CIIC «KoHCyIbTaHT ILITIOCH.
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B oTnuyne oT KaTeropum «Ienb», CPeACTBO O3HAUAET CIIOCOO JTOCTHKEHUS,
ocymiecTBieHUs: 4dero-nubo. Jliobas 1enp HE TOJMBKO MpEaompeaesser
HEOOXOUMBIE JIJIS €€ TOCTHXKEHUS CPEJICTBA, HO M CaMa YCTaHABJIMBAETCS C YUETOM
HaJIMYHBIX cpeAcTB. IIpu 3ToM Kaxgas Lenb cama SBISETCS CPEACTBOM JUIS

JNOCTHXKEHUsl 1eneil  Oonee BbIcokoro mopsanka®®.  Orcioma  kareropus

«IIENIECO0OPA3HOCTh» 03HAYAET COOTBETCTBHE N30PaHHEIX CPEICTB eI’

«llenu-uaeansd» MOTYT OBITh JOCTUTHYTHI TOJBKO YEPE3 PpEalHM3aluio
KOHKPETHBIX IIEJIEH JeATENbHOCTH, KOTOPBIE «...HA ONPENEIEHHOM DTalle
BBICTYIIAIOT KaK CPEACTBA OCYLIECTBIEHHS MEPBBIX»Z°S,

JleATeNbHOCTh 3aKOHOJATENBHBIX OPTraHOB U CYIOB HPEICTABISET COOOMH
IIENOYKY TEIEONOTUYECKHX 3aBUCUMOCTEH, B KOTOPOH JH00as KOHKpPETHAs LEb
ABISETCS JIMIOb CPEICTBOM JUISL JOCTHDKEHHS «ILEIH-HACaNa» 3aKOHOMATE —
MIEATLHOr0 00pa3a COCTOSHHS PETYIUPYEMBIX OOIIECTBEHHBIX OTHOLICHHNZ,
«llenb-umean» 3aKOHOAATENS PEATU3YETCA B TOM YHCIE TTOCPEACTBOM CYAeOHOTO
NPaBONIPUMEHEHHS, MOJTOMY ILE€lb  CyAeOHOM  JEATETBHOCTH  «...IIPAMO
00YCIIOBJIEHA IIENIBI0 3aKOHOJAATENA, HE MOXKET U HE JIOJUKHA IPOTUBOPEYHTH
nocneauei 2%,

Cxoxue MbIcnu BbICKazbiBaiMCh paHee E.B. BacbkoBCkMM, KOTOpBIU
OTMEYall, YTO 3aKOHBI «...W3JAIOTCA B BUIY KaKOW-ITMOO IPAKTUYECKOW LENH,
JOCTHKEHHE KOTOPOH JKeIaTeNbHO 3aKoHoAaTeno»?%!, [Ipy 5TOM Takue eIy MOTyT
OBITH KaK OJIM)KaMIITUMH, TaK M OTAaIeHHBIMH. OOIIElH U OTIAJICHHOM 11EJIBI0 BCETO
IPKIAHCKOTO  3aKOHONATENbCTBA  YYEHBIM  CUMTAN  «...CIIPABEIMBOE U

1eaecooOpa3Hoe peryJMpoBaHUE OTHOIICHUN MEXIY I'pakJaHaMU B UX 4YaCTHOMU

Kn3HE»?%2. B unoM Mecre, E.B. BacbKOBCKHI MPsAMO MHIIET, YTO «...BEPXOBHOIM,

26 Cm.: Yymoxun JIJ]. Yxas. cou. C. 12-14.
257 JlanHBIA BBIBOJ MO3BOJIIET YCMOTPETh pPa3HHIY MEXIY CIIPaBEIJIMBOCTBIO, KaK OCHOBHOM IIEJIbIO
[UBUIIMCTHYIECKOTO CYAOIPOM3BOACTBA U 1E1€CO00Pa3HOCTHIO, KaK 3aj1adeil BhIOOpa Haubosee MOIXOMAIINX s
JOCTHKEHHUs OCHOBHOI )TN CPEJICTB.

28 Cm.: Yymoxun JIJ]. Yxas. cou. C. 23-25.

259 Tam. xe. C. 24-28.

260 Tam xe. C. 59.

61 Bacvrosckuii E.B. llupunuctuueckas Metogonorus. M., 2002. C. 61.

262 Tam xe. C. 224.
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uJeaabHON LEJIBIO 3aKOHOJATENbCTBA SIBJISIETCS OCYILIECTBJICHUE
CIIpaBeIIUBOCTIN %3,

JIOCTHKEHUIO  3TOM  OTHAJIEHHOM WENM CIYKUT M  TpaxIaHCKOe
CYJIONIPOU3BOJICTBO, B KOTOPOM CIPaBEJIMBOCTh BBICTYHAeT IMOCTYyJIaTOM U
«BEPXOBHOM LEMbIoN2%4,

«llenu-uaeansn ONpenensarOTCs KaK Ha YPOBHE BCEN MPABOBOI CUCTEMBI, TaK
Y Ha YPOBHE OTJIEJIbHBIX OTPACIICH, MOJOTPOCTIEH U MHCTUTYTOB IpaBa.

OcHoOBHasi 1eNb BCEM MPABOBOM CHUCTEMBI ONPEACISIETCS HAa YpPOBHE
Koncturyuun P®, npeponpenensisi COAEPHKAHHE BCEX HUKECTOSAIIMX 3BEHBEB
«reneonornueckot  uenw».  [loatoMy — cuctemMa  IENEBBIX ~ YCTaHOBOK
HHABWJIMCTUYECKOTO MPOIECCA MOJHOCTHIO MPETyCTAHOBIIEHA OCHOBHOM 1IEJIbIO BCEU
MPABOBOM CHUCTEMBI, U KaXXIbIil BXOMSIIMI B HEE SJIEMEHT), BBICTYIAECT TAKKE
CPEACTBOM JUIsl JOCTUKEHUS 3TOM OCHOBHOM 1enu. KakoBa 3Ta 11emb?

[IpencraBisieTcsi, YTO OCHOBHOW IIEJIbIO MPABOBOM CHCTEMBI SIBIIIETCS €€
CIIPaBEIMBOCTD — COOTBETCTBHUE 00I111€CTBEHHOMY MPAaBOCO3HAHUIO
3aKOHOAATENbCTBA U IPABONPHUMEHEHHUS, BBIPAXKAIOIIEECS B OTPaKEHUU B
MO3UTUBHOM MPaBE OXPaHsIEMbIX MPABOBOM CUCTEMOU MPaB U 3aKOHHBIX HUHTEPECOB,
HaJJIeKAIIEro MopsA/lka MX MPU3HAHUA M 3allUThl, a TAK)KE€ HX pean3aluu B
MIPABOIIPUMEHUTENBHON €SI TETbHOCTH.

JlaHHBIM BBIBOJ NpsiMO nToATBepxkAaeTcsa B Konctutyuu PO, B cooTBeTcTBUN
C KOTOpOH mTpaBa W CBOOOJBI YEOBEKA OIMPEACNAIOT CMBICI, COJIEpKAaHUE U
MPUMEHEHUE 3aKOHOB, a TaKXke JCATENIbHOCTh BCEX OPraHoB rOCyAapCTBEHHOMU
BJIACTU U 00ECIIeUnBAIOTCS MpaBocyauem (ct. 18).

OcHoBHa# 11€J1b IPAaBOBOM CHCTEMBI PA3BUBAETCS B LIEJIEBBIX YCTAHOBKAaX BCEX
oTpaciiel pOCCHICKOro TpaBa, MNpuodOpeTass cnerudUuKy, COOTBETCTBYIOIIYIO

pPEryjimpyemMbIM UMHU O6H_ICCTBCHHBIM OTHOIICHMAM.

263 Tam xe. C. 260.
24 Bacwroscruii E. B. Kypc rpaxaanckoro nponecca: CyObeKThl 1 0GBEKTBI IPOLECCA, MPOIECCYATbHBIE OTHOMIEHHUS
u peiictBus. M., 2016. C. 340.
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B nuBHnmcTHYECKOM NPOLECCYANIBHOW JIUTEpaType KaTEropusl «ILENb» B
pa3HbIE EPHO/IbI HATIOIHAIACH PA3HBIM COACPKAHUEM.

Tak, mo muenunto K.M. MasnpiiieBa, 1enpio BCAKOTO CyneOHOTO Ipoiiecca
ABJIIETCSI WCCIEAOBAHUE FOPUIMYECKUX OTHOIIEHHA MEXAY CTOpOHaMHU U
IpUMEHEHUE K HUM HOPM OOBEKTHBHOTO TMpaBa. YUYEHbIH OTMedYalsl, 4TO BCE
MPOIIECCyaANIbHBIE IEUCTBUS, COBEPIIAEMBIE B IPaXKAAHCKOM IPOLECCE «...MMEIOT
1IENIBI0 OXPAHEHHE IPAKAAHCKUX MIPAB T10 MOBOY HAPYIIEHHS UM CIIOpa»>®°,

T.M. S5I6nmouxkoB mojarajg, 4To KOHEYHas IeJib TPaKJaHCKOro Ipoliecca
3aKJII0YAETCS B PAa3pElIEHUM CIOPHBIX OTHOMIEHMH MATEpMaIbHOTO IpaBa®®,
Opnako B JApyroil paboTe y4deHbId OTMEYaj, 4YTO IEJbI0 MpoIlecca SBISICTCS
«...yCTaHOBJICHUE MaTEPUAIIBHON ITPaBIbD), KOTOPAs 3aKI0YAETCS B COOTBETCTBUU
PEIEeHNs 3aKOHY M JICHCTBUTEIBHBIM 00CTOATENLCTBAM JeaaZe’.

[To muenuto }0.C. 'ambapoBa 1enbio Ipa’kAaHCKOTO Ipolecca SBISETCS
«...PU3HAHUE CYAOM IpaBa BBHUJY €ro OTPHULIAHUS NIPOTHBHUKOM HIIU
HEMPU3HAHUS BBHUJY YTBEPXKIECHHUS €ro O CYUIECTBOBAHHWM 3TOrO IMpaBa B €ro
mne»?®®, Cxogna ¢ 9Toil Toukoil 3penus mosumus E.A. HedembeB, KOTOpBIit
pasnuyall YaCTHOIPABOBBIE MHTEPECHI TSKYIIUXCS, a TaKke MyOJIUYHO-TIPABOBYIO
Henb Cyda, KOTOpasl 3akKJIoYaeTcsi B TOM, YTOOBI «...BBISICHUTH MPaBUIBLHOCTb
TpeGoBanmil ncTan>®,

B coBerckoe BpeMs BeaylIed WK OJHOW M3 BEAYIIUX LEJEH TPaKIAHCKOTO
CYJOTIPOU3BO/ICTBA, KaK MPABUJIO, CYUTAJIOCH YCTAHOBJIEHUE OOBEKTUBHOW UCTHHBI.
Kak ormeuwana H.A. Yeumna: «llonoxkeHne, corimacHO KOTOPOMY COBETCKHU
MPOIIECC CUMTAET CBOCH OCHOBHOM 11€JIbI0 BBISICHEHUE B KaXKI0M JIejI€ O0BEKTUBHOM
VICTUHBI, JUISl COBETCKUX YUEHBIX HE ABIISETC TUCKYCCHOHHBIM»? 0, OiHaKo B Goltee

PaHHHUI IEPUOJ BCTPEUYAIIMCh U UHBIE MTO3ULUU.

265 Manwvuues K.M. Kypc rpaxpanckoro cynonpounssoactsa. T. 1. CII6., 1876. C. 15.

266 Cn.: A6n0ukoe T.M. YueOHUK PyCCKOT0 TPaXaaHCKOTo CyI0Mpou3BoacTBa. SIpocnasis, 1912. C. 10.
27 J6a0uxoe T.M. K yuenuto 06 OCHOBHBIX MPHMHIMIAX IPAKIAHCKOTO npomecca. M., 1914, C. 1.

288 paxcranckuii nporecc: xpecromarus / mox pen. M.K. Tpeymnukosa. M., 2015. C. 92.

29 Hegheovee E.A. YUeOHUK PyCCKOTO TPaXIaHCKOTO CyIonpoussocTea. M., 1909. C. 13.

210 Yeyyna H.A. Vi36panHble TPyIbI MO TpaxkaanckoMy nporeccy. C. 184,
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Hampumep, A.I'. 'olixOapr BUIea B KQUECTBE LENH T'PAXkKITAHCKOTO Ipoliecca
NeicTBUTENbHOE, a He (OpMaJbHOE OCYIIECTBICHHE TPAXTAHCKUX TIPaB,
MPUHAJICKAIIMX CTOPOHAM, CIpPaBEMIMBOCTh pazpemieHus aena. OpgHol u3
OCHOBHBIX 33Jlay TPaXKJAHCKOIO MPOLECCa, [0 MHEHHUIO YYEHOIO, SIBJISUIACH
«...3aIIUTa NIPaB U MHTEPECOB TPYIAMIUXCA MacCc M pabodero rocymapcrsan?’t.
VYyenpiif  emMko  cHOpMyIMpOBaJ  OCHOBHBIE  3aJayd  TPaXIaHCKOTO
CYJIONIPOU3BOJICTBA:  «...TPAXITAHCKUI TMPOIECC... JIOJDKEH OBITh CKOPBIM,
JIEIIEBBIM, OECIPHCTPACTHBIM, CIIPABEIIUBEIM U KU3HEHHBIM»? 2,

TeMm He MeHee O0MblIas 4acTh YUEHBIX, 0COOCHHO O0Jiee MO3AHET0 MEePUo/Ia,
paccMaTpuBaia JIOCTUKEHUE UCTUHBI, B KAYECTBE OJHOW W3 KIIIOYEBBIX LeJIeh
CYJIOIIPOU3BO/ICTBA.

M.A. I'ypBu4 nonaraj, 4To MPaBOCYIUE MOXKET ObITh MPU3HAHO UCTUHHBIM U
CIPABEJIMBBIM, TOJIBKO €CJIM OHO IIPECIIENYET 3a]ady OXPaHbl JEHCTBUTEIBHOTO,
CYILECTBYIOIIETO B PEAILHOCTH MAaTEPUAILHOIO mpasa’’?,

Taxke u C.B. KyppuleB npuszHaBajn YCTAHOBJIEHHME HWCTHHBI 3aJaded
CYJIOIIPOU3BOJICTBA, HO MOJYEPKUBAJI, YTO 3TO «...SBJISIETCS HE CAMOLENBIO, a JIMIIb
CPEICTBOM JUISl OCYIIECTBIICHHS 3a/1a4 PaBOCYus. .. »2 %,

A.5l. BbIIIMHCKUI MoJiaraji, 4YTO OCHOBHAs 3ajaya, CTOsSIIAs Mepea CyIoM,
3aKJIFOYAETCS B YCTAHOBJICHUM WCTUHBI, NMPABUIBLHOM TMOHMMAaHUU (PaKTHUYECKHX
00CTOSITENBCTB J€N1a, IMOBEIEHUS YYACTHHKOB IPOLIECCa, BEPHOM NpPaBOBOU H
OOIIECTBEHHO-TIOJIMTUYECKON OILIEHKE TaKoro IIOBEIEHUS U OIpelesieHUus] Ha
OCHOBaHUM DJTOTO IIPABOBBIX IOCHEACTBHMIZ®. OCHOBHOW M OnmKalmei

MpoIlecCyaibHOM 3aa4eil 00BEKTUBHYIO UCTUHHOCTh CYJCOHOTO PEIICHUS CUUTAI

K.C. IOnenbcon?’s.

21 Fotix6ape A.T. Kypc rpaxaanckoro mpouecca. M.; JI., 1928. C. 6, 10.

212 Tam xe. C. 93.

23 IN'ypeuu M. A. TIpaso Ha uck. M.; J1., 1949. C. C. 25.

214 Tam xe. C. 263.

215 Bonuunckuti A.A. Yxas. cou. C. 18

218 Cwm.: IOoenvcon K.C. OcHoBHblE 3ajauu M (POPMBI JEATENLHOCTH Cy[a MEPBOM MHCTaHIMH B COBETCKOM
TpakIaHCKOM Hpoliecce // Bormpockl coBeTCKOro rpaskIaHCKOT 0 TIpaBa 1 Iporecca: YueHsle 3armiucku / CBepuIoBCKHI
opuandecKkuil MTHCTUTYT uM. A 5. Beimmuckoro. M., 1955. C. 108, 128.
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E.A. bopucosa u B.B. MonyaHoB 0TMEYaloT, YTO Ha 3Tane, MOCJIeI0BaBIIUM
32 [PUHATHEM HOBOIO  POCCHICKOTO  IPaKJAHCKOIO  IPOIECCYaJbHOTO
3aKOHOAATENBbCTBA, BONPOC O IEIM TPAXKIAHCKOIO CYJIOMPOU3BOJICTBA CTall
JIUCKYCCUOHHBIM? ',

B  coBpemeHHON Hayke T1I0 JIaHHOMY BOIIPOCY  MPEICTaBIICHBI
MHOTOYHMCJICHHbIC TTO3UIIUH, OJHAKO, KaK MPEJCTaBIseTCs, oOlee HampaBiIeHUE B
W3YYEHUU JAHHOW TeMBbI ObLIO 3a/1aHo uccinenoBanueM [.A. KunuHa.

OtMeuasi CMBICIIOBYIO OJIM30CTh, B3aUMHYIO CBSI3b M IEpPETEKaHUE JPYT B
Jpyra 1enei u 3a/1a4 Tpak1aHCKOT o CyI0IPOU3BOICTBA, aBTOP OOBEANHSET TaHHBIC
KATETOPHU B IIOHATHE «IIENEBBIE YCTAHOBKH»>'®, KOTOPHIE  «...BBIPAXKAIOT
OOIIIECTBEHHO HEOOXOJMMBI M  JKEJTaeMblii  Pe3yJbTaT  IPOIeCCyaabHOM
NEeATEIbHOCTH Cy/a U APYTHX CyOBEKTOB KakK B IIEJIOM, TaK M Ha OTAEJbHBIX €€
JTarax, a TaKkKe BBICTYNAIOT B KAYECTBE CPEACTBA IOCTUKEHHUS TAKOTO PE3yJbTaTa
Ha 6oJiee OTJAIECHHBIX ATANax Ipoueccan>’>,

KoHeuHOi1 11e1b10 rpakIaHCKOTO CYAO0NPOU3BOACTBA aBTOP CUUTAET 3AIUTY
HApYIIEHHBIX WM OCHapUBAEMBIX IIpaB, CBOOOJ W 3aKOHHBIX HWHTEPECOB
TSOKYIIUXCA CTOpoH. OAHAKO €€ JOCTUKEHUE HEBO3MOXKHO 0€3 MPaBUIIBHOIO U
CBOEBPEMEHHOTO PACCMOTPEHHMS M pa3perueHus aenas,

C naHHOM MO3UIMEN CYITHOCTHO COTJIaCHBI MHOTHE aBTOPBI.

Tax, H.B. CamcoHoB, mojiaraeT, 4YTO TJaBHOM IIeJIbI0 BCEX BHIOB
IMBWINCTUYECKOTO CYIONPOU3BOJCTBA SABJISIETCA 3alllUTa HAPYUIEHHBIX WIIU
OCIIApMBAEMBIX MpPaB, CBOOOJ W 3aKOHHBIX HMHTEPECOB CTOpPOH. JlocTmkenue

YKaBaHHOﬁ rJIaBHOM OeJIn MW MIpoYuX IMCJICBBIX YCTAHOBOK IMHUBUIMCTHUYCCKOI'O

npoiiecca 00ecreuyrnBaeTcs pEICHHEM 3a/1a4H 110 TPABUILHOMY M CBOCBPEMEHHOMY

21" Cwm.: Bopucosa E.A., Monuanoe B.B. TIpoGneMbl yCTaHOBJICHUS HCTHHBI B TPaXaHCKOM mporecce / BecTHuk
MockoBckoro yausepcureta. Cepus 11. I[Ipaso. 2010. Ne 2 C. 108.

218 CTOMT OTMETHTb, YTO YKA3aHHOE MOHATHE 0GOCHOBHIBAJIOCH Takke V.M. 3aiilieBbIM, KOTOPHI paccMarpuBaeT
I[eJIeBbIe YCTAaHOBKM, KaK «...COCTOSIHHE CO3HATENBHOH YCTPEMIIEHHOCTH CyOBEKTa K aKTHBHBIM JEHCTBHSIM,
HaIpaBJIEHHBIM Ha JIOCTIDKECHHE 3apaHee ONPEICIIEHHOTO 1 )KeIaeMoro UM pesynsTrata». Cm.: 3aiiyes U.M. 1leneBrie
YCTaHOBKH TPAXKIAHCKOTO cyAonpou3BojcTBa // TIpobieMbl peopMbI TPaKIAHCKOTO MPOIECCyalbHOTO TpaBa U
MPAKTHKH €T0 PHUMEHEHUs: MeXBY3. c0. Hayd. Tp. CBepanosck, 1990. C. 13-18.

21 )Kunun I'A. Uenu TPaXKJAaHCKOTO CYAOIPOU3BOICTBA U UX peaiu3anus B cye nepBoit uncranuuu. C 16.

280 JKunun I'.A. TIOHATHE 1IENEBBIX YCTAHOBOK B TPAXKIAHCKOM CyI0NPOU3BOACTBE // YKypHan poccuiickoro npasa.
1998. Ne 6. C. 86-87.
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PAaCCMOTPEHUIO W Pa3peIICHUI0 JeN. Y CTaHOBJIEHWE OOBEKTUBHOW HMCTHHBI B
MpoLEeCcCe, KOTOPOE MPUPABHUBACTCS ABTOPOM K CIIPABEIJIMBOCTH PACCMOTPEHUSA
niena, SBISeTCsl He00X0UMOM MPEeOChUTKON 3alllUThl COOTBETCTBYIOUIUX MPaB U

cB000 28!

. Cxoxeit mosunum npunepxusaercs u I1.J1. [Teuernna®?,

Heckonbko muHOM monxon y M.A. AnudckepoBa, IO MHEHHIO KOTOPOTO,
YHHUBEPCAJIbHOM, «MCXOJIHOW» IIEJICBOM YCTAHOBKOW IS BCEX KATETOpHUHM HEN B
TPAXJAHCKOM  CYJONPOM3BOACTBE  SIBIIETCA  yYCTPAHCHUE TMPEMATCTBHM B
OCYIIECTBJICHUH IpaB, CBOOOJ M 3aKOHHBIX MHTEpecoB. K HCXOAHBIM II€IEBBIM
YCTAHOBKAaM YYEHBIA MNPUYMCISIET TaKXKe 3alluTy IpaB, CBOOOJ M 3aKOHHBIX
MHTEPECOB, YCTPaHEHHE INIPABOBOro KOH(MIMKTa?®®. 3ammra HapylIEeHHBIX IIPaB,
CBOOOJT M  3aKOHHBIX MHTEPECOB  TpeAnojaraer 3alluTy  «...peajbHO
NpUHAIIEKAIMX JIMLIAM IIPaB»234, 4To CBA3BIBAET JAHHYIO LEJIEBYIO YCTAHOBKY C
3a71a4ei YCTaHOBJICHUSI UCTUHBI B TPAXKIAHCKOM CYIAOITPOU3BOICTBE.

Takum oOpa3zoM, MOKHO OTMETHUTh, YTO MHOTMMHU COBPEMEHHBIMHU YUEHBIMU
OCHOBHAs 1[€JIb IUBIWJIMCTUYECKOTO CYJIOMPOU3BOJCTBA ONPEACISACTCS KaK 3allUTa
mpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB TPa)KJaH, OPraHU3alluil U UHBIX CYObEKTOB
COOTBETCTBYIOIIMX OTHOIIECHUI. HeoOxonumoit 3aiaueid Ha MyTH K JTaHHOW 1EIU
BBICTYIIAET MIPABUJIILHOE U CBOEBPEMEHHOE PACCMOTPEHUE U PA3pPEIIECHUE JIea.

B coBpeMeHHOM mpolecCyaaTbHOM 3aKOHOJATENBCTBE LIEJIEBbIE YCTAHOBKHU
3aKperyieHbl He €eIWHOO0Opa3HO, OJIHAKO OCHOBHAs I11€JIb IIMBUIIMCTUYECKOTO
CyJIONPOM3BOJICTBA, KakK IPEICTABIACTCSA, YETKO ONpeAeieHa BO  BCeEX
IUBUJIMCTUYECKUX MPOLECCYATBHBIX KOAEKCaX.

Tak, B ct. 2 I'TIK P® B xauecTBe 1I€IM TPaXIaHCKOIO CYIOMPOU3BOACTBA
OTIpeJiesieHa 3allluTa HApYIICHHBIX WU OCIIApUBAEMbIX MPaB, CBOOOJI U 3aKOHHBIX
WHTEPECOB TpaxKJaH, OpraHu3aluii, U JAPYrUX CYOBEKTOB COOTBETCTBYIOIIHUX

npaBooTHoleHuil. B AIIK P® (ct. 2) u KAC P® (cT. 3) uenu cy1onpou3BoACTBa

38l Camconoe H.B. llenu u 3anaun musuiIncTudeckoro npouecca // Coppemennoe npaso. 2017. Ne 11. C. 71.

22 Cwm.: [eueeuna ITJ]. 3anauu rpakaaHCKOTO CyJIONPOM3BOACTBA. ABTOped. IuC. ... KaH/. I0pul. Hayk. M., 2022.
C.7-8.

283 Anusckepos M.A. Peamusanus LeNeBbIX YCTAHOBOK COCTS3ATENLHOIO IPAKIAHCKOrO Mpolecca B MPaBOBOM
conuansHOM Tocynapcrse // Lex russica. 2017. Ne 12. C. 56.

284 Tam xe. C. 58.
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OTZIEJIbHO HE BBIACIAIOTCS, 3allMTa HAPYIICHHBIX WM OCHApUBAEMBIX IpaB M
3aKOHHBIX MHTEPECOB MEPEUHCIIAETCS B OJJHOM Py C HHBIMHU 33/1a4aMU.

OnHako COMHEHMH B TOM, YTO M B 3THX OTPacisaX LUBHIMCTHYECKOTO
CyJOIIPOU3BO/ICTBA OCHOBHOM LIEJIBIO IPU3HAETCS UMEHHO 3allMTa PaB U 3aKOHHBIX
WHTEPECOB, HE BOBHUKAET, TOCKOJIbKY HHOE SIBHO HE COOTBETCTBOBAJIO ObI OCHOBHOM
1IeJIM BCEU MPaBOBOM CUCTEMBI, 3akperieHHo B KoncTtutyuu PO.

B ormnuue ot IT'TIK P® u KAC P®, B KOTOphIX 3akpemjeHa 3ajada
MPaBUILHOTO U CBOEBPEMEHHOTO paccMOTpenus U pazpemienus aeiu (ct. 2 ['TIK PO,
n .3 ct. 3 KAC P®) B AIIK P® nanHas 3agaua npsmo He ynoMsaHyTa. [Ipu sTom B
AIIK P® 3akpermieHa OTCYTCTByHOIIasi B  JPYTUX  LOHUBUIMCTUYECKUX
IPOLECCYaJbHBIX KOJEKCaxX 3ajaya CHPaBEJIMBOrO IYOJIMYHOTO CyneOHOTro
pa3OuparenbCTBa B Pa3yMHBIM CPOK HE3aBUCUMBIM M OECIIPUCTPACTHBIM CYJIOM (TI.
3 cr. 2 AIIK P®), xoropas CYIIHOCTHO OXBAaThIBAET KAaK OCHOBHYIO II€Jb
IMBWINCTUYECKOTO MpOLEcca, TaK W 3a/ladyy MPABUIBHOIO U CBOEBPEMEHHOTO
paccMoTpeHus U pa3penieHus aena. Kak nmpeacrapisercs, Haluure B apOUTpakHOM
CYJIOIIPOM3BOJICTBE 3aJa4d INPAaBWIBHOIO W CBOEBPEMEHHOIO PACCMOTPEHHS U
paspenieHus Jaena MOATBEPKIACTCS M CUCTEMHBIM aHanu3oMm mnosioxkeHur AlIK
PCDZBS.

YuuThIBasi CKa3aHHOE, CTOUT COIVIACUTHCSA C YYEHBIMHU, MMOJAraloliuMH, 4TO
OCHOBHOM LIEJIbIO IIUBUIIMCTUYECKOTO CYAONPOU3BOCTBA ABIISIETCS 3aIlUATA MPAB U
3aKOHHBIX MHTEPECOB CYOBEKTOB COOTBETCTBYIOIIMX IPABOOTHOLIEHUH, YTO
MOJIHOCTBIO COOTBETCTBYET OCHOBHOW L€ MPABOBOM CHCTEMbl U CHHOHMMUYHO
JOCTHKEHHUIO CIIPABEIIMBOCTH PE3YNIbTaTa CyA0IPOU3BOACTBAZS®,

B 3aBucumocTM OT oOTpaciu MOUBWIMCTHYECKOTO TIpoliecca M BHIA
CYJIOIIPOM3BO/ICTBA B paMKaX Ipak/IaHCKOro, apOUTPakHOTO ¥ IMUHUCTPATUBHOTO

CYAOIIpOU3BOJACTBA €TI0 OCHOBHAA LICJIb MOKCT HEC3HAYUTCIBHO KOPPCKTUPOBATHCA,

285 Cm. amp.: cT. 6; 6.1; 4. 4 c1. 15; 9. 2 1. 125; u. 6 cr. 131; 9. 2 c1. 133; m. 6 4. 1 cT. 135; . 3 4. 4 c1. 170; c1. 270
ATIK PO.

286 Crour OTMETUTB, YTO CHPABELIMBOCTh, Kak Ledb (3a31a4a) [MBUIHCTHYECKOTO CYJIONPOU3BOJICTRA
paccmarpuBaetcst psiioM yaeHsIx. Cm. Hanp.: A¢anacves JI.C. Yxa3. cou. C. 13; Bopouyoea U. B. CripaBeAIMBOCTh
B pOCCHICKOM IpaxkiaHckoM npotecce // CoBpemenHoe npaso. 2011. Ne 4. C. 74-76; Xabpuesa T.A. JlokTpuHanbHbIe

ocHoBbI npakTHKU BepxosHoro Cyna Poccuiickoit @enepanun. C. 44.
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COXpaHsis PU 3TOM CBOE CMBICIIOBOE sA11po. K npumepy, B mopsiake rpaxx1aHcKoro
CyJONPOU3BOJICTBA OCHOBHOW IIEJIbIO SIBJIAETCS 3allMTa IPaB M 3aKOHHBIX
WHTEPECOB YUYACTHUKOB IPAKIAHCKUX (B IIMPOKOM CMBICIIE) TPAaBOOTHOIICHUH, HE
CBA3aHHBIX C OCYLIECTBJICHHEM MPEAIPUHUMATENBCKOW U MHOW 3KOHOMHUYECKOU
JIEATEIIBHOCTH, U HE BBITEKAIOIIMX W3 OTHOLIEHWW BJIACTH W IMOJYMHEHHH, a B
apOUTpaXKHOM MPOIECCE U AMUHUCTPATUBHOM CYIOMPOU3BOICTBE OCHOBHAS 1IEJb
M3MEHAETCS B COOTBETCTBUU ¢ KoMmIieTeHiuel cyaoB (ctT. 27 AIIK P®; ct. 17 KAC
P®). B uckoBOM NMpou3BOJCTBE OCHOBHAS 11€JIb 3aKJIFOYAETCSI B BOCCTAHOBIICHUU U
3aIMTE HAPYIIECHHBIX WM OCIIOPEHHBIX MPAB U 3aKOHHBIX MHTEPECOB YYACTHUKOB
COOTBETCTBYIOIIUX OTHOIIEHHI, 8 B 0COOOM IIPOU3BOJICTBE — B OXpaHE OECCIIOPHBIX
IIpaB ¥ 3aKOHHBIX UHTEPECOB.

[Ipu 3TOM crexyeT OTMETUTh, 4YTO pedYb BCErAa HIAET O 3allUTe MU
BOCCTAHOBJICHUM MMEHHO MaTEPHAIBHO-IIPABOBBIX IPAB M 3aKOHHBIX UHTEPECOB.
3amura NpoUeCcCyalIbHBIX IIPaB ABJISIETCS TPOMEKYTOUHOM 3a/auyell U CpeCTBOM
JUTSL TOCTUKEHUS! JAaHHOW LIETIH.

WNrak, LOMBWIMCTHYECKOE  IPOLECCYAIbHOE  3aKOHOJATENbCTBO U
IPEIYyCMOTPEHHBIA MM  MOPSAOK  LMBWIMCTHYECKOTO  CYAONPOU3BOJICTBA
CYUIECTBYIOT O/if 3allUThl MaTepUaIbHO-TIPABOBBIX MPaB U 3aKOHHBIX MHTEPECOB
YYaCTHUKOB COOTBETCTBYIOIIMX OTHOLICHWHA. OCHOBHAs L€JIb HUBUIMCTUYECKOTO
CYJOIIPOU3BOJICTBA, TAKUM 00pa30OM, CBA3BIBAET JAESITEIBHOCTh CY/lIE€ C OCHOBHOM
LEIbI0 BCEM IPAaBOBOM CHUCTEMBI, MPUIAAET BCEM COBEPIIAEMBIM HMU
poliecCyalbHbIM AEUCTBUSAM TEJICOJIOTMYECKYIO HAITPABIEHHOCTh, OPUEHTUPYET UX
Ha JIOCTHOKEHHE COOTBETCTBUSI MEXIY OTPAKEHHBIM B IIPaBOBOM CHUCTEME
OOIIECTBEHHBIM  TpaBOCO3HAaHUEM  (OOIIECTBEHHOW  CHPaBEJIMBOCTHIO) |
KOHKPETHBIM CYJI€OHBIM MPOLECCOM U €0 pPe3yJIbTaTOM.

BaxxHO OTMETHUTh, YTO B 3TOM CMBICIE OCHOBHAs IE€JIb BCEX BHJIOB
CyJOIIPOU3BO/ICTBA, BKJIKOYAsl YrOJIOBHOE, CYIIHOCTHO COBIIAJAET, U HAMPABJIEHA Ha
peaau3alri0 OCHOBHOM I1I€IM TPAaBOBOW CHUCTEMbl — TMpPU3HAHHWE U 3aLIUTY
COOTBETCTBYIOILMX ITPaB U 3aKOHHBIX HHTEPECOB. OTIMYAETCS JIUILIB CYIIECTBO IPAB

M 3aKOHHBIX MHTCPCCOB, 3alllMINACMbIX PAa3HBIMH BUJaMHU CYJOIIPOU3BOJICTBA.
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Tak, O.JI. BacunpeB yKka3bIBaeT, YTO LIEJIbIO YTOJIOBHOIO MPOLECCA SBIIAETCA
OCYLIECTBJICHUE FOCYAApCTBOM OJHOM U3 €ro 3a7a4 — OXpaHbl IIPaB YEJIOBEKA, KaK

HAWBBICIICH IICHHOCTHZY'.

B yronoBHoM CyIompou3BOJICTBE JTa 3ajaya
MPOSIBIISICTCS B HA3HAUCHUU CIPABEJIMBOIO HaKa3aHUsI BUHOBHBIM B COBEPIICHUU
MPECTYIICHUS, 0TKa3 OT YTOJIOBHOTO MpeCieI0BaHNs HEBUHOBHBIX, OCBOOOXK ICHNE
UX OT HaKa3aHUWs, peaOuIuTaIus, a TaKXKe 3alluTa IpaB U 3aKOHHBIX WHTEPECOB
noctpagaBmux (ct. 6 YIIK PO).

B cymHocTH, Ta ke 1eab CTOUT Mepes] CyJ0oM B IPOU3BOJCTBE IO JeiaM 00
aIMUHHACTPATUBHBIX NPaBOHApyLIEHUAX B cOOTBETCTBUU ¢ KOAII P® ¢ pasnuuen
JUIIb B cpepe OOIIECTBEHHBIX OTHOIIECHUMN, SBIISIIOIIMXCS MPEIMETOM CYAEOHOIO
paccMOTpEHHs], CYIIECTBE MPAB U 3aKOHHBIX UHTEPECOB, MOIEKAIINX 3AIIUATE (CT.
1.2 KoAIl P®). B 3TOoM cMBbICli€ aKTyaJIbHBIMHU SIBJISIIOTCS MPEICTABICHUS O
€MHCTBE BCEX BUJIOB CYJIOMPOU3BOJICTBA B UX 0OIIIEH 1€JI€BOM HAIIPABJICHHOCTH Ha
3alUTy NpaBa, BeIckazaHHbIe enle B.A. PazanoBckum?®,

[To oOmemMy mpaBuny?, nisg peanusanuu B IUBUIMCTHYECKOM IIPOLIECCE €TI0
OCHOBHOM 1171, HEOOXOJIMMO JOCTHXKEHHE 0oJiee KOHKPETHOW Ienu (3a7auu) —
NPaBUJIBHOTO U CBOEBPEMEHHOIO PACCMOTPEHHUSI M pa3pelleHus Jiejia, KOTOPYIO
MOYKHO Pa3CIUTh Ha JIBE CAMOCTOSATEIIbHBIC TTOAICIH (IT013a/1aun): 1) IpaBUIbHOE
pacCMOTpPEHHUE W pa3pelleHue Jella U 2) CBOEBPEMEHHOE pAaCCMOTPEHUE U
paspelnieHue jena.

[IpaBuibHOE pacCMOTPEHUE JI€NA, TO €CTh COOTBETCTBUE LIUBHIIUCTHYECKOTO
mpolecca  NpOUECcCyalbHOMY — 3aKOHOJATENbCTBY  SIBJISIETCS.  YCIOBHEM U

H€O6XOIII/IMBIM CpCaACTBOM JIA MPABUJIIBHOTO €TI0 paspCIICHHA, a CBOCBPEMCHHOCTD

o0OecreynBaeT OTCYTCTBHC He0OOCHOBaHHBIX 3aICPKCK B 3alIUTC OXPAaHACMBIX

87 Bacunves O.JI. Teoperwueckue acreKThl AEHCTBHS IPUHLUNA CIPABEUTMBOCTH Ha JOCYAEOHBIX CTaMsAX
POCCHIICKOr0 YroJIOBHOTO mporecca. Jluc. ... Kaua. opua. Hayk. M., 2018. C. 119-122.

28 Pasanoeckuii B.A. EmuacTso nponecca: YaebHoe mocobue. M., 2005.C. 37.

289 B paMKax HACTOSIIEro UCCIe0BAHUs He 3aTParuBaeTcs BOIPOC CIPABEIMBOCTH Pe3yIbTaTa CyI0NPOU3BOICTRA,
KOTOpBIA He CBA3aH C paspellleHHeM Jela II0 cyllecTBy. IIpeicTaBisercs, 4TO AAHHBIA BOIpOC TpebyeT
CaMOCTOSATEIbHOTO U3yUEHHUS.
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MIPaBOBOM CHCTEMOW MpaB W 3aKOHHBIX WHTEPECOB, KOTOPHIE MOTYT MPUBECTH K
TIIETHOCTH BCEH FOPUCAMKIMOHHON JeATeNbHOCTH cyaa®,

Lens (3amaya) npaBUILHOTO PACCMOTPEHHUS U pa3pelIeHHs Jejia 0CTaBalach
OBl OeccoiepKaTeIbHONW U HEONPEIeIEHHOM, 0€3 HIKECTOSIIINX M0 OTHOIIEHUIO K
Hel 1ened (3amau), SIBISIONMIMXCA CPEICTBOM €€ JOCTHXKEHUS — 3aKOHHOCTHU
(MaTepuanbHO-MPABOBOM UM  MPOIECCYabHO-TIPABOBOM) M OOOCHOBAHHOCTHU
MPUHUMAEMOTO TI0 pe3yJibTaTaM IMpolecca CyAeOHOTO aKTa.

Kak mnpencraBnsercsa, HU MaTepHAIbHO-TIPABOBAsi, HHU MPOIECCYabHO-
MpaBoOBasi 3aKOHHOCTh HEBO3MOXKHBI 0€3 MPaBUJILHOIO OMPEEICHUS] 3aKOHA,
MO/IJICKAINET0 TPUMEHEHUI0O B JaHHBIX KOHKPETHBIX OOCTOSITENBCTBAX JIena,
BEPHOTO €r0 HCTOJIKOBaHMS, HE JIOMYyCKaIero (GopmMain3Ma U TMO3BOJISIONIETO
peanbHo NOCTHTHYTH BBIMIECTOSIINX IICJICBBIX YCTAHOBOK W, TJIABHOE, OCHOBHOM
1IeJIM LIUBUIIMCTHYECKOTO CYIONpPOr3BoaAcTBa®Y.,

HeoOxoaumoil mpennochuikoil U CPeACTBOM O00ECTEeUeHHs] 3aKOHHOCTU
CyneOHOro akTa, SBJISIETCS €ro OOOCHOBAaHHOCTb — ONpEACJICHUE Kpyra
OOCTOSITEILCTB, UMEIOIIMX 3HAYEHUE IS JieNla, MX JOKa3aHHOCTh M BEPHOE
YSICHEHHE CO CTOPOHHI cyaa. J{Jis TOCTHKEHUS BBIMIECTOSIINX IIeJIeH, B TOM YHCIIC
1ieeil 3aKOHHOCTH U 000CHOBAaHHOCTH, COBEPIIIEHHO HEOOXOIUMBIM CTaHOBUTCS
CTpEMJICHUE PABOITPUMEHUTEIS K YCTAHOBJICHUIO IEHCTBUTEILHBIX OOCTOSITEIIHCTB
nena — K 00beKTUBHOUM UCTUHE.

Hakonelr, ocHOBHasI 11€J71b IUBUITUCTUYECKOTO CYJIOTIPOM3BOJICTBA HE MOXKET
ObITh MpU3HAHA YYACTHUKAMU TMpolecca U IMIHUPOKON OOIIECTBEHHOCTHIO
JIOCTUTHYTOM, €CIT MIPUHATOE CYJIOM pellieHHue (UM MHOM CyIeOHBIN aKT), He ObLIO

HaJJICKalllM 06p330M MOTHUBHPOBAHO.

2% Kak yxasan Koncrurymuonsslii Cyn P®: «OnHuM M3 BakHbIX (aKTOpoB, OHpeensiomux 3(QeKTHBHOCTH
BOCCTAaHOBJICHHSI HAPYIICHHBIX IPaB, SBIIIETCS CBOCBPEMEHHOCTH 3aIWTHI PaB YYAaCTBYIOUIUX B JIeJIe JIUI. ITO
03Ha4YaeT, YTO MPABOCYIHE MOXKHO CUMTATh OTBEYAIOIINM TPEOOBAHUSAM CIPABEIIMUBOCTH, €CIH PACCMOTPEHUE U
paspelieHue ena CyJJOM OCYILECTBIIIOTCS B pa3yMHbIH cpok». Cum.: IlocranoBnenue Koncturynuonnoro Cyna PO
ot 13 sHBapst 2022 roxa Ne 2-I1 // CIIC «Koncyaprantllmocy.

21 Cwm.: Tlocranoenenne Koucrurynmonnoro Cyma P® or 27 wosbps 2024 rtoma Ne 55-I1 // CIIC
«KoncynsranTllmocy.
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Ha3BanHbie 11e1€BbIE YCTAHOBKU «BEpPXHE20 YPOGHs NENATCS Ha Bce Ooliee
KOHKPETHBIE e (3a7a4yM), OTHOCSIIMECS KaK KO BCEMY UHUBUIMCTUYECKOMY
MPOIIECCY, TAK U K OTHEIBHBIM CTaausAM M BHJIAM CYJIOINPOU3BOJICTBA B paMKax
rpakIaHCKOTr0, apOUTPaKHOTO U IMUHUCTPATUBHOTO CYJOIPOU3BOJICTBA.

[uBunucTUyecKUii mpolecc, TakuM 00pa3oM, CTPOro meneonocuyeH, W
NpeAcTaBiIsgeT co0OMl ToCieqOBaTENbHBIA MEPexXo cylda OT OJHON leJIeBOi
YCTAaHOBKM K JIpyrOW, HAmNpaBICHHBIM K JOCTWIKEHHIO OCHOBHOW IIEJIH
HABWIMCTUYECKOTO CYAONPOU3BOACTBA M, 4YEpe3 HEE, OCHOBHOW LEIM BCEU
MpaBoBOM  cucTeMbl. Bce  1eneBble  YCTAHOBKM  I[UBHJIMCTHYECKOIO
CYJIONIPOU3BOJICTBA MPEJCTABIISIIOT COO0OM cucmemy, KaKIbId 3JIEMEHT KOTOpPOH
BBICTYTIAET KaK CPEICTBO ISl TOCTHXKEHHUS 11eIU (3a71a4r) 00Jiee BHICOKOTO YPOBHS.

[ToaTOMy OCHOBHAs LI€NIb UUBUIMCTHYECKOTO CYIOIMPOU3BOACTBA OCTAETCS
aKTyaJbHOW M KOHEYHOW J/JISI BCETrO LMBUJIMCTUYECKOTO IPOIECcca, HO HUHBIE
I[eJIeBbIE YCTAHOBKM MOTYT MPHOOpETaTh CHEIU(pUYECKOe COACpKAHUE, POJb,
JTpOOUTHCS HA TOALCIIA MPUMEHUTEIBHO K OTACIBHBIM CTaJAUSAM IpoIlecca, BUaM
CYJIOIIPOM3BOJICTBA B paMKaX IpakJIaHCKOT0, apOUTPaKHOTO U aIMUHUCTPATUBHOTO
CyJOIPOU3BOJICTBA U MPOLECCYATBHBIM MHCTUTYTAM.

Kaxnmas craausi UMBWIMCTUYECKOTO TIpoliecca MPENCTaBIseT CcoOOi
«...COBOKYITHOCTb MPOLIECCYaJbHBIX JECHCTBUN, HAIPABICHHBIX K ONPEACICHHOU
npoueccyanbHoi nean»?®?, 1lenplo cTaguu NOATOTOBKU Jena K CyaeOHOMY
pa30upaTeNbCTBY SIBISETCS OOECIICUCHHE MPABUIBHOCTU M CBOEBPEMEHHOCTH €T0
paccMOTpeHUsI Ha cTaauu cyneOHoro pazouparensctBa (4. 1 cr. 147 I'TIK P®; u. 1
ct. 133 AIIK P®; ct. 132 KAC P®). Jlngd nocTukeHHS HJAaHHOW IEIN B
3aKOHOJIATEIhCTBE YCTAHOBJICHBI MPOMEXKYTOUHBIC II€NU (3a/1auu), Kaxkaas H3

KOTOPBIX «...ABJISIETCA 00A3aTENbHBIM 2JIEMEHTOM JAHHOM CTaguu Impoueccay 2%,

292 Tpaknanckuil pouece: yueOnuk / nog pea. M. K. Tpeymnukosa. — 7-€ u3j., nepepab. C. 401 (aBrop riaBbl —

Boponos A.®.).
23 Cwm.: n. 1, 4 Tocranosnenue [lnenyma Bepxosroro Cyma P® ot 24 wmons 2008 roga Ne 11 «O noaroroske
TPaXIAAHCKUX Jel K cyaeOHoMy pasdupatensctBy» // CIIC «KoncynpranTllmocy.
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0e3 KOTOpOil HEBO3MOXKHO JOCTH)KEHHE OCHOBHOW LIETH IUBUIMCTUYECKOTO
CyJOIPOn3BOACTBaZ,

B rpynnoBom npoussojctse (riasa 22.3 I'TIK PO, 28.2 ATIK PO, ct. 42 KAC
P®) ocHOBHasg 1enb HUBUIMCTUYECKOTO CYAOMPOM3BOJCTBA U HHBIC IICJIEBHIC
YCTAaHOBKH «BEPXHETO YPOBHS» JETATM3UPYIOTCS B ONMDKAWIIEH [eau JaHHOTO
WHCTUTYTa, KOTOpas 3aKJI0YaeTcs B OOCCICYCHWH 3allUThl OO0ImUX JHO0
OJTHOPOJIHBIX TPaB M 3aKOHHBIX HHTEPECOB MpPEJICTaBUTENCH MHOTOYUCICHHOM
TPYNIBl JIUI, a TakXe MpaB W 3aKOHHBIX HHTEPECOB €€ MPOIEeCCyaTbHBIX
ONMOHEHTOB>*. JIns peanmsamyy JaHHOM LEIH CO3MaH CenU(UIECKHil MOPSIOK
pPaccMOTPEHHS TPYIIOBBIX MCKOB, KOTOPBIA CYIIECTBEHHO OTJIMYAETCS OT
OO0IIEHCKOBOTO.

Ilenp  TpymmoBOTO  MPOW3BOJCTBA  MPEAONPENEISIET  MOSBICHUE
cnenuuyeckux Ieneu (3amaud) pasHblx ero craauil. K mpumepy, Ha craauu
BO30YKJEHMs TPYNIOBOrO MPOU3BOACTBA NEPE] CYAOM CTOUT 3ajaya HE TOJBbKO
IIPOBEPKHU MCKOBOTO 3asBJICHUS HA COOTBETCTBHE OPJAUHAPHBIM TPEOOBAHHSIM K €TO
dbopme U colepKaHUIO, HO U JOMOJHUTENIbHBIX CBEJICHUN, HEOOXOMUMBIX IS
MOJIa4y¥l TPYMIIOBOTO MCKa: KPYT WICHOB TPYIIBI U OCHOBAaHHE TAKOTO YJICHCTBA,
uHdOopMaIus 0 JUIAX, MPUCOSAUHUBIIMXCS K TpeOoBanuto (4. 1, 2 cr. 244.21 I'TIK
P®; 4. 1, 2 cr. 225.13 AIIK P®); undopmanus o iuie, KOTOpOE BEACT JICJIO B
uHTepecax rpynnsl Jul (4. 1 cr. 244.22 IT'TIK P®; 4. 1 cT. 225.10-1 AIIK PO®).

bonpmoe 3HaueHwe B TPYNIOBOM  TMPOU3BOJCTBE UMEET  3ajavya

CepTI/I(i)I/IKaHI/II/I IpynIibl JIMI — IIPOBEPKU CyAOM €€ COOTBCTCTBUS YCIOBHAM JJISA

JIOMyCKa K TPYIIIOBOMY MPOU3BOJACTBY, KOTOpas paspeniaeTcs Ha CTaJuu

294 K 3ajjauaM CTaJuM MOATOTOBKU J€Na K CyaeOHOMY pa30MpaTebcTBY OTHOCATCS: yTOYHEHHE (aKTHIECKUX

00CTOSTENHCTB, UMEIONUX 3HAYECHHE ISl TPABWILHOTO Da3pelieHus Jelia; ONpeeeHre 3aKOHa, TOJIeKAIIero
MPUMEHEHUIO, U YCTAaHOBIIEHUE MPABOOTHOIICHUH CTOPOH; pa3pelieHre BOIpoca O COCTaBe YYaCTHUKOB MPOIIECCa;
MpeICTaBJICHHEe HEOOXOIMMBIX JOKA3aTEeNIbCTB JTUIAMHY, YIaCTBYIOIIMMH B JIeJie, U OKa3aHHe UM B OTOM COACHUCTBHS,
MpUMHpPEHUE CTOpPOH. HecMOTpsi Ha TO YTO NaHHBIC 3aJadyd 3aKperuieHbl TEKCTYaIbHO HE €IWHOOOpa3HO B
MUBUJIMCTHYECKUX TIporiecCyanbHbIX Kogekcax (cT. 148 TTIK P®; 4. 1 ct. 133 AIIK P®; ct. 135 KAC P®), ux cmbica,
KaK MPEeACTaBIISETCS, OCTAETCS €IUHBIM.

2% B mureparype BBLAEIAIOTCA U IPYTHE eI HHCTHTYTa FPYIIIOBOTO IPOU3BOACTBA, KOTOPEIE, KaK IIPeACTaBIIIeTCs,
BBICTYMAIOT JONOJIHUTEIbHBIMU 110 OTHOLICHUIO K YKazaHHOU nenu. CM. Hamp.: Jomuwenko B.I'. 3ammra OTBETYMKA
MPOTHUB I'PYIIOBOTO KcKa. Jluc. ... KaHa. opua. Hayk. EkatepunOypr, 2023. C. 17.
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MOJITOTOBKY JieJia K CyZIeOHOMY pa30MpaTeIbCTBY IOMUMO «IIPUBBIYHBIX) IS 3TOU
ctaguu 3aaa4d (4. 8 ct. 244.26 I'TIK P®; u. 8 ct. 225.14 AIIK PD).

Crneunduyeckue 1eMM U 3a/ladyd YCTAHABIMBAIOTCSA TAKXKe IS OTACIIbHBIX
poLEecCyalbHbIX HHCTUTYTOB.

Hamnpumep, nensmMu npuMeHeHHs] HHCTUTYTa 00eCTeuuTeNbHbIX Mep (TJ1aBa
13 I'TIK P®, rnaBa 8 AIIK P®, rinasa 7 KAC P®) Bepxosusiit Cyq P® HaszbiBaert:
NpPEeNOTBpAIICHUE HapyLIEHUH IpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB 3asBHUTEI,
HEONPEICJICHHOTO KpyTa JIMII; CHUYKEHNE HETaTUBHOTO BO3JIEHCTBUS JOMYIICHHBIX
HapPyIICHUIT; CO3IaHUs YCIOBHH IS HaAJIeKAIEero HCIIOJHEHUS Cyne0Horo akTa®®,
WHpIiMu cnioBamu, OyMyKaias 1ellb JaHHOTO MHCTUTYTA 3aKI0YAeTCs B TOM, YTOOBI
CeJIaTh BO3MOXHBIM 3alllUTY MPAaB U 3aKOHHBIX HHTEPECOB, YXKE SIBISIOLIUXCS
IPEIMETOM CYyJIeOHOT0 pacCMOTPEHMs, U HE JONYCTUTh HOBBIX HapyIICHUU.
OTnaJleHHOM 1LeNBI0 MPU 3TOM OCTA€TCS OCHOBHAs LEIb LMBUIMCTHYECKOTO
CYJIOIIPOU3BO/ICTBA.

Takum 00pazoM, Kaxka0My BUAY, CTaIUU, WK HUHCTUTYTY HIUBHUIMCTUYECKOTO
CYIONPOM3BOJICTBA XapaKTepHa CHCTEMa OJIMKAMIIUX IEeJeBbIX YCTaHOBOK,
KOTOpBIE, BCEIr/1a UMEIOT OTAAJEHHOM 1EJIbI0 OCHOBHYIO 1I€J1b [IUBUIMCTHYECKOTO
nporecca.

OTtcroga ciexyeTr BbIBOJ, 4YTO BCsKas Ledb (3agada), COOTBETCTBYIOIIAS
BBIIIECTOAILIMM II€JIEBBIM YCTAHOBKAM M B KOHEYHOM CYETE€ OCHOBHOW IIeNd
HUBUIMCTUYECKOTO MpOIEecca, MOXKET ObITh PU3HAHA CHPABEUIMBON, MOCKOJIBKY
MOCJIEAHSAS COOTBETCTBYET OCHOBHOM LIENM MPABOBOM cUCTEeMbl. Kak BbIpaswi 310
O.JI. BacuiibeB IPUMEHHTENIBHO K YTOJIOBHOMY Ipoueccy: «Eciau BropocTeneHHbIe
3aJ]aud TOJHOCTBIO COOTBETCTBYIOT OCHOBHBIM (TJIaBHBIM) 3ajiayaM, KOTOpbIE
0€3yCIIOBHO COOTBETCTBYIOT CIPABEAJIMBBIM LIEISM, TAKOE COOTBETCTBHE CAMO I10
ce0e crpaBeIMBO, KaK COOTBETCTBYIOIIEE HCTUHE, HO CIIPABE/IJIMBBI B 3TOM CIIydae

¥ CAMHU OCHOBHBIE M BTOPOCTEIEHHBIE 3a1a9n»2Y’,

2% Cwm. m. 1 IMocranosnenus [nernyma Bepxosnoro Cyma P® ot 01 uronst 2023 roma Ne 15 «O HEKOTOPBIX BOIPOCAX
NPUHATHUS CyJJaMH Mep 10 00ecTIeueHHI0 CKa, 00ECIIeYNTENbHBIX MEp ¥ Mep npeaBapuTesbHoi 3amuTey // CIIC
«KoncynsranTllmocy.

27 Bacunves O.J1. Yxas. cou. C. 122.
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CnpaBennuBa, TakuM 00pa3oM, caMa Iieib W 00ECIeUMBAIONIUE €€ 3aaun
TPYIIIOBOTO MPOW3BOJICTBA, IIOCKOJIBKY OHH HampaBJieHbI Ha 3()()EKTHBHYIO 3aITUTY
npaB W 3aKOHHBIX HWHTEPECOB JIMIl, KOTOPHIC, B OTCYTCTBHE TIPYIIIOBOTO
MIPOU3BOJICTBA, MOTJIM OBl BOBCE HE TMOJNYYHUTh CyAeOHOU 3ammuThl. Kpome Toro,
CO37aHHE TIPOIECCYAIbHOIO0 MEXaHHW3Ma, TapaHTHUPYIOIIETO 3alUTy TIPYIIIIOBBIX
IIpaB, COOTBETCTBYET HE TOJIEKO OOIIEMHUPOBBIM TCHICHIIUSM, HO U OTCUYCCTBCHHBIM
UMIICPATUBHBIM TIPEJCTABICHUSAM Ha JTOT CYET, OTPAKEHHBIM B HOpPMax
LIMBUJIMCTHYECKOTO TIPOLIECCYaTBHOro npasa®e,

Bwmecrte ¢ Tem cnpaBemsiuBbie 1N (3a7a4M) yKa3bIBAIOT JUIIL HA TO, IS
YeT0 HY)KEH COOTBETCTBYIONIUH MPOIIECCYaTbHBIN MOPSI0K, HO HE OMPEACIISIOT TO,
KaKUM OH JIOJDKCH OBITh NIl JOCTH)KCHHS 3THX IICJIEBBIX YCTAHOBOK W OCHOBHOM

eI [MBUIMCTUYECKOTO CYyJIONpOU3BOACTBa. /[l oTBeTa Ha 3TOT BOIPOC

H€O6XOIIHMO HCCIICOA0BATDH ITPUHIOMUIILI MUBUJIIMCTHYICCKOI'O CYAOIIPONU3BOACTBA.

§2. IlpaBoBble NPHMHIMIBI KAaK BbIpakeHHe CIPABEIJIMBOCTH B

HUBUIHCTHYIECCKOM IpoLecce

Kak BepHO oTmewaercss B JUTEpaType, NPaBOBbIE NPUHLMIBI SBISIIOTCS

OCHOBOI Bcell cucteMsl mpaBa®®, kapkacom kaxmoi orpaciu npaa’’’, ocHOBHBIMU

HayajaMd  IIPaBOBOTO  PEryJMpPOBaHMS L, OOMMM  IIOJIOKEHHSMH,

KOHIICHTPUPOBAHHO OTPAKAIOMIMMH €r0 CYIIECTBO M IJIaBHBIE OCOOEHHOCTH ',

298 BriepBble B COBPEMEHHON MCTOpHM POCCHM MEXaHM3M, TIO3BOJISBIIMI 3alIMTUTH TPYIITIOBBIE PaBa U MHTEPECHI
HEOIPeIeICHHOTO KpyTa JIUI] ObLT 3aKperricH B cT. 46 3akoHa «O 3ammre npaB notpedurenein» ot 07 despanst 1992
roga Ne 2300-1 r. B mpunstom B 2002 rogy I'TIK P® 3akoHOonaTenb HpsiMO NPENyCMOTPET BO3MOXKHOCTh
NpeIbSBICHNST NCKOB B 3aIMTY NpaB HeomnpeaesnéHHoro kpyra jmi (cr. 45, 46 T'TIK P®). Cnenyromum 3tarnom
Pa3BUTHS TPYNIIOBBIX HCKOB B Poccuu crano Brirouerne B AIIK P® B 2009 roay crieninaibHOHM TIaBbl, TOCBSIIICHHON
3aIUTe MPaB ¥ 3aKOHHBIX HHTEPECOB IpyIs uIl, a B 2015 roxy rpynmossie ncku nosiBiiucs KAC PO. B 2019 roxy
TPYIIIOBOE IPOMU3BOCTBO B COBpeMEHHOM BHe 05110 3akperieHo B [ TIK PD u ATIK PO.

299 Cm.: Bounep A.T. I36panHble Tpyabl. IIpMHIHMIIBI ITPaXIaHCKOTO IpolleccyanbHoro npasa. C. 7.

300 Cm.: Bopornos A.@. TIpuHIMIIB TPa)kAaHCKOTO TIpolecca: MpoIoe, HacTosmee, oyaymee. C. 12.

301 Cwm.: bannukoe A.B. TIPUHIMII OCYIIECTBIIEHHS TIPABOCY/IUS TOJIBKO CYJIOM B IPAXKIAHCKOM CYOTPOU3BOJICTBE.
Huc. ... kana. ropua. Hayk. M., 2017. C. 48.

302 C. I'paxxnanckoe mpaBo. B 4-x tomax. Tom [. O6mas wacts. 2-¢ u3z., mepepad. u gom. / [ox pen. E.A. CyxaHoBa.
M., 2019. C. 48 (aBTop rnassl — CyxaHoB E.A.).
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KOTOPBIE OKa3bIBAIOT ONPEAEISIONIEE BIMIHUE KaK Ha IPABOTBOPYECTBO, TAK M Ha
npasonpuMenenne’®,

B Hayke LUBMIMCTHYECKOTO IIPOLECCYANBHOIO MPaBa YKa3bIBAETCS, YTO
IPABOBBIC IIPUHLMIBI  BBIIOJHSAIOT HPOTHOCTUYECKYID M TapaHTUPYIOLIYIO
Gynxuup®™, onpenensarorT HampapleHHME Pa3BHTHS OTPACId IPaBa, BBHICTYNAIOT
OCHOBOM IIPaBONpPMMEHEHHs, 0€3 KOTOPOM MNpaBOCyAMe, Kak TaKOBOE,
HEMBICIUMO ?®,  IIPeIONpeeIaioT CONEPKAHUE IIPOLECCYATbHOM NeATEbHOCTH
CyJa M YYaCTHUKOB [MBUIMCTUYECKOTO IPOLIECCA U IIOTOMY JAOJDKHEI IIPUHUMATHCS
BO BHHMAaHHE B IIEPBYIO O4Yepenb HPH Pe(OPMUPOBAHMHU IIPOLECCYANBHOTO
3aKOHOIaTeIhCTBa .

B.B. Moi4aHOB OTMEYAEeT, YTO MOBBILIEHHOE 3HAYEHHE IIPUHIUIIOB
IPaXJAHCKOTO IPOIIECCYATbHOTO IIPaBa, 3aKII0YacTcs B BO3MOXKHOCTH HX
HEIOCPEACTBEHHOTO IPUMEHEHHUS CyIaMH [IPH PACCMOTPEHHH U Pa3pelIcHUM [,
IPEOJONICHUH HPOOEIOB NPABOBOIO PETYJIUPOBAHUA IOCPENCTBOM HMHCTHTYTa
AHAJIOTHH TIPaBa, TONKOBAHUH IPABOBBIX HOPM Y,

I[To wmuenuto JI.E. 3ailkoBa B MpaBOBbIX NPUHIUIIAX COIAEPKUTCS
«...MJI€0JIOTHYECKAs apaJurMa IIpaBa, uJes ero BEpXOBEHCTBA, CIPABEIIUBOCTHY,
4TO O00ECIEYUBAET «... OJHO3HAYHOE TOJKOBAHUE HOPM IIPaBa B XOJE
NPAaBONPUMEHUTENLHON  JICATENBHOCTH... €IMHOE IIPABOBOE  IIPOCTPAHCTBO,
MOTHBALMOHHYIO OCHOBY IIPABOMEPHOTO MOBEIEHHUS, 3J0POBBIA MEHTAIMTET

HapoJa, €ro IPaBOBYIO KyJIETypy» S8

303 Cm.: Teopus rocyaapeTsa u npasa / o pea. A.B. Manbko, JI.A. JTununckoro. C. 128 (aBrop riaasbl — JIMOUHCKUiA
I.A)).

304 Cm.: Caxnosa T.B. Kypc rpaxnanckoro nponecca. C. 106-107.

305 Cm.: Ipomowuna H.A. O NpuHUMNAX UBUIMCTHYECKOTO MNPOLECCA B YCIOBUAX, KOIA «COBPEMEHHAs MOJIEIb
Kanurtaiau3ma ucuepnana ceds» // Bectauk Yausepcuteta umenn O.E. Kyragpuna (MI'HOA). 2023. Ne 2. C. 85.

306 Cm.: Conosvesa T.B. MoepHU3alus IPUHIMIIOB IPa’IaHCKOTO CY0NPOU3BOJICTBA B CBETE peOPMBI Cy1e0HOI
cuctemsl. C. 8-13.

307 Cm.: Tpaknanckuii mpornecc: yue6uuk / moxa pea. M. K. Tpeymnukosa. — 7-€ uza., nepepab. C. 55. (aBTop riasbl
— Momuanos B.B.).

398 3aiixoe JI.E. TIponeccyainbHble IPUHIAIILL TPOOIEMBI TTPABOBOTO PETYJMpoBanus // Poccuiickuii ropuandeckuii

xypHaai. 2018. Ne 1 (118). C. 113.
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[IIupoko pacupoCTpaHEHO € TOMJIEPKUBACTCS OOJNBIMMHCTBOM YUYEHBIX
MHEHHME O JIBYEIMHOW — HJEOJOTMYECKOM M HOPMATHMBHOM IIPUPOJE NPABOBBIX
npuHIUNos3",

Tak, H.A. YeunHna nosarana, 4To MPaBOBBIE MPUHIUIIBI OTIMYAIOTCA OT
MPUHIIMIIOB HAyKU U (hustocoPpuu BEIpAXKEHUEM B HOpMax MO3UTUBHOIO mpasa. [1o
MHEHHUIO YYEHOT0, IPUHIIUI MOKET UMEHOBATHCS MTPABOBLIM TOJIBKO B CIy4ae €ro
HOPMATHBHOTO 3aKPETUIEHHS Y,

OueHuBas pa3IMyuHbIE ONPEEICHUS TPABOBOrO MPUHIIMIA, MPEJjiaraeMble B
mutepatype, A.D. BopoHOB 3aaeTcsi BOIMPOCOM: «...NPH KaKOM OIpPEIEICHUU
MPUHIIAIA OH CLIOCOOEH BBIMOJHATH TE€ 3a/1a4d, KOTOPBhIE HA HETO BO3JIOKEHBI? UTO
MOKET OBITh «KapKacoM» OTpaciid IpaBa, «PeIbCaMm», M0 KOTOPbIM UIET pa3BUTHE
OTpaciid, YTO MOKET KOPPEKTHO TMPUMEHAThCI B CYJIeOHON NpakTUKE Kak
HEIMOCPEACTBEHHO, TaK U OMOCPEAOBAHHO?» U JTa€T HA HEro, KakK MpEJCTaBIISIETC,
abCOMIOTHO BepHBIi 0TBeT: «ToIbKO HOpMa mpaBay L,

Ananornunoli mosumumm npuaepxuBaorcs  T.B.  Caxmopa®?, B.B.
Momuanos®®, I'.JI. Ocokuna®'®, B.B. Spkos®"® u muorue npyrue yuensie®®,

Nneonoruueckass 4acth JHO00OT0 MPUHIUIIA IIMBUIMCTUYECKOTO Mpolecca

(kak u J1IOOOr0 MPABOBOTO TMPHUHIMIIA) TPEACTABISIET COO00M HMIEPATHBHOE

NpeaACTaBjJICHUC O OOJDKHOM IIOPAAKC 3allluThbl IIpaB W 3dKOHHBIX HMHTCPCCOB,

309 Heckobko MHOTO MOJX0/1a IIPUIEPKUBATUCH, HApuMep: Kornoeanos A.B. TIpUHIMIBI IPpakIaHCKOTO TIpaBa. Jiuc.
... I-pa opua. Hayk. M., 2019. C. 292-294; IOoenvcon K. C. CoBeTckuii rpaxkaanckuii mpouecc. M., 1956. C. 31;
Cemenog B. M. KOHCTUTYIIMOHHBIC ITPUHITUITBI TPAXIAHCKOTO Cy0Ipou3BoacTBa. M., 1982. C. 56—60.

810 Cm.: Yeuuna H.A. TIpUHIMIIBI COBETCKOTO TIPakIAHCKOTO MPOIECCYATbHOrO MpaBa M MX HOPMAaTHBHOE
3akperienue C. 78.

811 Boponoe A.®. TIpuHIUNBI FPAXIAHCKOrO MPOLiEcca: IPoLLIoe, HacTosee, 6yaymee. C. 12.

812 Cm.: Caxnosa T.B. Kype rpaxnanckoro npouecca. C 107,

813 Cwm.: I'paxkmanckuii iponecc: yuebnuk / mos pe. M. K. Tpeymnukosa. — 7-€ u3jt., nepepab. C. 55 (aBTop riaBbl
— Momganos B.B.).

814 Cm.: Ocoxuna I'JI. Yxas. cou. C. 113.

315 Cm.: ApGutpaxHslii nporecc: yueOHuk / ots. pea. B.B. Spkos. — 6-¢ usa., nepepab. u gom. C. 38.

316 Cwm. mamp.: Typsuy M. A. JleKiuu Mo COBETCKOMY TpaxkaaHckomy mpoueccy. M., 1950. C. 25; Jemuues A.A.,
Hnoxuna B.A. O HEKOTOPHIX AWCKYCCHOHHBIX INpoOJieMax NPHHIMIOB IMBIJIMCTHYECKOTO Ipolecca Poccum
(anayorus 3aKkoHa M aHAJIOTHS IIPaBa, COYETAaHUE EIUHOINYHOTO M KOJUIETHaJIbHOTO Hadasa B CYAONPOU3BOJCTBE) //
ApOutpaxsslii 1 rpakaaHckuil npouecc. 2020. Ne 7; Moucees C.B. IIpuHIMI TUCTIO3UTUBHOCTH apOHUTPAXKHOTO
npouecca. C. 17; C. 3—-6; Cudopxun A.C. IlpuHInIbI paBa: MOHATHE U pean3alis B POCCHHCKOM 3aKOHO/IaTEIbCTBE
u cyneOHo# mpakTike. ABToped. auc. ... Kana. ropua. Hayk. M., 2010. C. 13.
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OXpaHsEMbIX MTPABOBOM CHCTEMON — O TOM, KAKUM JIOJDKHO OBITh ITUBHIIMCTUIECKOE
CYZIOTIPOU3BOJICTBO, YTOOBI B HEM JIOCTUTANIACH €0 OCHOBHAS IIEJTh.

B sTOoM cMmbIciie MpaBOBbIE MNPHUHITUIIEI UMEIOT OOBEKTHUBHBIA XapakTtep,
MTOCKOJIPKY BCSIKO€ MMIIEPATUBHOE TPEACTABJICHHE O JOJDKHOM (OPMHPYETCS O]
BO3/IeiiCTBUEM OOBEKTUBHBIX (PAKTOPOB COLMAIBHON AeiicTBUTENbHOCTHSY

OnHako, Kak YKa3blBAJIOCh paHEE, HWMIIEPATUBHBIC TMPEJICTABICHUS O
JIOJDKHOM SIBJISIFOTCS IOBOJIBHO aOCTPaKTHBIMU U OOOOIIEHHBIMH, U 00JIEKAeTCS B
3aBEPIICHHYIO TPABOBYI0 HJICIO, TOJBKO TMPOXOJS Yepe3 HWHIWBHIYaAJTIbHOE
MPAaBOCO3HAHUE TPEACTaBUTENEH IOPUIUUYECKOTO COOOIIeCTBA (TEOPETUKOB U
MPaKTUKOB), YYaCTBYIOIIUX B pa3pabOTKe U MPUHSATUN 3aKOHOJATEIbCTBA.

[Ipumenenne cyaoM  JIFOOOT0  3aKOHOIIOJOXKEHHS,  3aKPEIUISIOIIETO
UJICOJIOTHYECKYIO COCTABJISIIONIYIO MPABOBOI0 MPUHIIUIA, TPEOYyeT HHTEpIPETAIIUN
MOCPEJICTBOM HHAMBUAYAIIBHOTO MPaBOCO3HAHUS CyAbU. B 3TOM mposBiIsieTCA

CyOBbEKTHBHAS CTOPOHA IIPABOBBIX IPUHIMIIOBSE

. [ToaTOoMy TIpaBOBbIC MPUHIIUIIBI
SBJISIIOTCS] KATETOPUSIMU OOBEKTUBHO-CYOBEKTUBHBIMU, TJI€ 0ObEKTHUBHAS YaCTh HE
MOJKET CYILECTBOBATH B OTPBIBE OT CYOBEKTHBHOM M HA000poT Lo,

Bwmecrte ¢ Tem mpoBo3riamieHHas, HO He CHa0KEHHas IOPUIUYECKON CHIION
IpaBoBas Ujes HEe COCOOHA OKAa3bIBaTh XOTh KaKOE-HUOY/Ib 3HAYMMOE BIIMSIHUE Ha
MPABOTBOPYECTBO M MpaBONpUMEHEHHE. be3 HOpMaTUBHOIO 3JIEMEHTAa MPaBOBBIC
MPUHIIUATIBI HE MOTJIM OBl BBITIOJIHATH CBOIO IJIABHYIO (DYHKIIUIO — OBIThH CBS3YIOIUM
3BEHOM MEKITY 00I111eCTBEHHBIM MIPABOCO3HAHUEM (oOrmIecTBEHHOM

CIIPaBEIJIMBOCTHIO), TMPOIECCYaTbHBIM 3aKOHOAATEIHCTBOM, WHAUBUYATbHBIM

MpaBOCO3HAHNECM CYJbHU U p€aJIbHBIMU O6H_ICCTB€HHBIMI/I OTHOIICHUAMM.

317 B jureparype CHpaBe[IMBO OTMEYAETCS, YTO HPABOBBIE NPUHILMIL OOBEKTHBHO OOYCIIOBJIEHBI PEAbHO

CYIIECTBYIOIIUMH OOIIECTBEHHBIMH OTHOIICHHUSAMH, YKOHOMHYECKHMH, COIMAIbHBIMH, TTOJUTHYECKUMH U WHBIMU
YCIOBHAMH COIHANBHON JKU3HM B KOHKPETHO-HCTOPHYECKHMH MOMEHT BpeMmeHH. Cwm.: CM. Hamp.: bowuep A.T.
N36pannsie Tpyabl. [IpuHIMIE rpakgaHcKoTo nporeccyansHoro mpasa. C. 6; Pagsko B.H. Ykas. cou. C. 64: Yeyuna
H.A. TIpuHOUIBI COBETCKOTO TPAXKIAHCKOTO TMPOIECCYalbHOTO MpaBa W WX HOPMATHBHOE 3aKperieHue //
IIpaBoBenenue. 1960. Ne 3. C. 78-83; Moucees C.B. [lpyuHuMI ANCIIO3UTHBHOCTH apOUTpa)xkHOTO rporecca. M., 2001.
C. 15; Ocokuna I'. JI. Yxa3. cou. C. 114.

318 Cm.: Ceprog I1.11. CoOTHOLIEHYE TIPABOBBIX MPHUHIIUIOB U MPaBoBbix HopM // Cymbs. 2019. Ne 7. C. 25.

319 Cm.: @epenc-Copoyxuii M.B. Yxas. cou. C. 17-18.
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Cornamasicb ¢ NpPUBEACHHBIMH B JIMTEPAType MHEHUSMU O 3HAYCHHUH
IIPUHLAINOB IIUBWINCTHYECKOTIO IPOLECCA, CTOUT OTMETUTh, YTO COBOKYIIHOCTH
aKTyaJIbHBIX Ha JAHHOM MCTOPHUYECKOM JTalle IPUHIUIIOB LHUBUIMCTUYECKOTO
IpoLecca, a TaKKe OCOOCHHOCTH MX JEHCTBHS, BCETAA ONPEACISIOTCA C Y4eTOM
LIEJIEBBIX YCTAHOBOK LMBWIMCTHYECKOIO CYIOIPOU3BOACTBA, OTACIBHBIX CTaJUN,
BHJIOB IIPOM3BOJICTBA U IPOLIECCYAIbHBIX MHCTUTYTOB. MIHBIMU Cl10BamMu, IIPaBOBbIE
IMPUHLAINBI TUBWINCTHYECKOTIO IPOIECCa BBICTYNAIOT CPEACTBAMM M TAPAHTUSIMU
JOCTHKEHHSI OCHOBHOM 11€JIM IUBWJINCTUYECKOIO IIpoLiecca.

B cBa3M ¢ D3TUM BO3HHMKaeT BONPOC, KAKWE HWMEHHO IIPUHLHUIIBI
IMBUIIMCTUYECKOTO IIPOLIECCa HEOOXOAUMBI ISl TOCTHXKEHHSI €T0 OCHOBHOM L€ —
3aIUTHI [IPAB U 3aKOHHBIX UHTEPECOB YYACTHUKOB COOTBETCTBYIOIIMX OTHOLIEHUI?

3aMETHOM TEHJCHLMEN pa3BUTHS HAYYHBIX BO33PDEHUM HAa COBPEMEHHOM
JTane SBIseTCss OOOCHOBAHWE HOBBIX IIPABOBBIX IPHUHLMUIIOB, BBIXOASAIIMX 3a
IIpeeIbl «IIPUBBIYHBIX» U1 OTEUECTBEHHON HAYKH, HAJIEJICHUE XOPOILIO U3BECTHBIX
IIPABOBBIX NPHUHIIMIIOB HECTAHAAPTHBIM COAEPKAaHUEM, a TAKKE CO3JAHUE HOBBIX
OIIpeeNIeH I CaMOil KaTErOpUH «IIPABOBON MPHHIAIN 2,

B nocnennee BpeMs B HAyKe HUBHIIMCTUYECKOTO MIPOLIECCYAIIBHOTO IIPaBa, a
TaK)Ke B IPAKTUKE BBICUINX CYJOB, ObLIO MPEAJI0KEHO MHOKECTBO HOBBIX, @ MHOT' /1A

Xopomio 3a0BITBIX CTapblX, HO HCCKOJIBKO IICPCOCMBICICHHBIX, IIPABOBBLIX

1 2

IPUHIMIIOB, HANpPUMEP: I00POCOBECTHOCTHS?, pasymHOCTH®?2, BEpPXOBEHCTBA

820 Y6enurenbHas KpUTUKA MOJOKEHUS COBPEMEHHON HAYKH IO JaHHOW TeMe NpHBEIeHa B CIEAYIONUX paboTax:
Epwosa E.A. llpaBoBas mpupoa IPUHIIMIIOB IpOoIlecCyalbHOTO mpaBa // Poccuiickoe mpaBocymue. 2014. Ne 9. C. 21-
29; Pexmuna M.B. TlpuHIMIBI TPpaXkJaHCKOTO IPOIECCYAILHOTO MpaBa: COXPAHUTH OCHOBBI // ApOUTpaXHBIH U
rpaxaaHckuit mporecc. 2024, Ne 2. C. 4-8.

321 Cwm. nanp.: Jleb6eoesa M. FO. JInddys3us NUBUIMCTUYECKMX IPUHIUIIOB B TPAXKIAHCKOE IPOLECCYaIbHOE IIPABO
(na mpumepe npuHIUIa T00pocoBecTHOCTH) // BecTHrk Tpaxnanckoro nporecca. 2020. Ne 3. C. 244-260.; @edun H.
I'. AxTyanpHBIE BONPOCHI Pa3BUTHSA NPUHIMIA JTOOPOCOBECTHOCTH B apOMTPakHOM M TPaXTAHCKOM mporecce //
ApOuTpakHbIil 1 Tpaxaanckuii mpouecc. 2021. Ne 3. C. 3-7.

322 Cm. manp.: bersxoea A. B. [IpuHIMII pa3yMHOCTH B CUCTEME MPUHIIMIIOB IPAXK/IAHCKOTO MPOLECCYATLHOTO MPaBa
/| BectHuk apburpaxnoir mnpaktuku. 2014. Ne 1. C. 36-40.; Conosvesa T. B. MonepHuzanys HPHUHIUIIOB
TPaXAAHCKOTO CyONPOU3BOJICTBA B CBETE pepOpMBI Cy1eOHON cucteMsl // ApOUTpaKHBII U rpa’kAaHCKHH IIPOIecc.
2019. Ne 6. C. 8-13.
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24

npasa®?®, undopmaruzanuu?®, cyneiickoro pykosoactsa’®, mosepus k cymy®°,

aKTMBHOM poiu cyzaa®®’, myOnmunocTn®?®, HeIMCKpMMMHAIIMM HMHOCTPAHHBIX

rpaknanc?®, TpaHCIAPEHTHOCTHSY, IpoLecCyalbHOM aHaIorHueSl, CcBOOOIHOM

2 4

OLICHKM JI0KA3aTENIbCTB 2, COTPYAHUYECTBA >, IPaBOBOI ONIpENENIEHHOCTH >,

335 336

npoleccyanbHOM 3KOHOMUU™>, 3(DPEKTUBHOCTU®®, HUCHOJIHUMOCTU CyAeOHBIX

pemwennii®®’, scronmnena®® u t.1. K 3Toil ke Ipynme MOKHO C YBEPEHHOCTBIO

OTHCCTHU U BBII[BHFaeMBIfI MHOT'MMH YYCHBIMU ITPHUHIAII CHpaBeI[JII/IBOCTI/Iggg.

323 Cm. manp.: Komaposa T.A. Yxas. cou. C. 64-69.

824 Cm. mamp.: Conosvesa T. B. MojepHU3aIUs NPUHIMIIOB TPAXKIAHCKOTO CyIONPOU3BOJCTBA B CBETE PePOPMBI
cyneoHoi cucremsl. C. 8-13.

325 Cm. manp.: Apxoe B. B. TIpuHUMIbBI aIMAHMCTPATUBHOTO CY/I0NPOM3BOJICTRA: oblee u ocobennoe. C. 58-59.

326 Cwm. nanp.: Tadocuee I'. A. TIpMHUHMIIBI COPABEUIMBOCTH M JI0BEPHUS K CYAy Kak (yHAaMEHTaIbHbIE PMHIMIBI
4acTHOTO mpasa // BecTHHK 3koHOMUYecKoro mpaBocyaus Poccuiickoit deneparyum. 2017. Ne 4. C. 65-85.

%27 Cwm. mamp.: Ioouna A. B. CoueTaHue NpUHUMNA AKTUBHON pPONM Cyla C OT/ENbHBIMH NPHHIMIAMH
aJIMAHUCTPATUBHOTO CYJOIPOU3BOJICTBA // AAMUHUCTpATHBHOE IpaBo u npomecc. 2018. C. 65-71.

328 Cm. manp.: @omenxo E.I. TIpuHLIun My6IMYHOCTH MPAKAaHCKOTO IPOIEcca: HCTOKH U COBPEMEHHOCTh. Jluc. ...
KaH[. ropul. HayK. Tomck, 2006. 206 c.

329 Cwm. Hanp.:@amxu B. U., Osuunnuxoe A. U., [danecamosa A. O. JleWicTBue NpUHLMIIA HEJUCKPUMHUHALMU
WHOCTPAHHBIX TpaxkaaH (Ha MpHMepe pOCCHHCKOTO rpaxkaaHcKkoro mporecca) // FOpucts-npaBoBens. 2016. Ne 2. C.
62-67.

330 Cwm. manp.: Hamuna S1.A. Peanusanus IpUHIUNA TPAHCIAPEHTHOCTH B apOMTPaKHOM Hpoliecce HapymeHa? //
Becthux Apbutpaxnoro cyna MockoBckoro okpyra. 2016. Ne 3. C. 81-85.

331 Cm. manp.: Barawos A.H., Muwymuna .M. TIpyaIyn npoleccyanbHol aHalOruK: MeKOTPAcIeBol IPUHIINUII //
Poccuiickuii cymps. 2011, Ne 12, C. 10-13.

382 Cm. Hanp.: Haxosea E. A. llpuHmmm cBOOOTHOW OIEGHKH JOKA3aTeNbCTB B CHCTEME IPHHITUIIOB
JIOKa3aTeNbCTBEHHOTO IIPaBa B IPAXKIAHCKOM CyIOTIPON3BOICTBE // JICHHMHTpagcKuii Fopuamdeckuii sxypHai. 2015. Ne
1. C. 85-93.

333 Cwm. manp.: Jloeunosa J]. A. COTpyIHUYECTBO CyJa M CTOPOH B IPAKJAHCKOM CYAONpPOM3BoACTBe. Jluc. ... KaH.
opua. Hayk. M., 2025. 191 c.

334 Cm. manp.: Pexmuna M. B. Bananc ny6JM4HOTO U 4aCTHOTO MHTEPECOB M NIPUHIIUI IPABOBOI ONPE/IEIEHHOCTH B
rpakIaHCKOM cyzaonpousBozcTBe // Poccuiicko-a3uarckuii mpaBoBoil sxypHai / Poccuiickoe mpaBo: uCTOpUSI U
coBpeMeHHOCTh, 2021. C. 27-30.

3% Cwm. manp.. Jonomun P.A. TlpuHmun npoueccyanbHOH SKOHOMHHM B COBPEMEHHOM IPaXKIaHCKOM
CYJOIPOU3BOACTBE. ABTOpEd. AMC. ... KaH[. IOpUI. Hayk. Kazanp, 2023. 23 c.

336 Cm. manp.: Kypoukun C.A. DHHeKTUBHOCT MPaXkIAHCKOTO CyJ0mpou3BoacTBa. M., 2020. 358 c.

Cwm. namp.: [IpoGiembl peanuzanuy NPUHIUIIOB I'PAXIAHCKOTO CYIONPOM3BOACTBA B MPABOIPUMEHHUTEILHON
nesTenbHOCTH: MOHOTpadus. / oTB. pen. B.M. XKyiikos, C.C. 3aBpues. C. 330-347 (aBtop riassl — Ky3nenos E.H.)
338 Tam xe. C. 347-358 (aBTop rmassl — I'pu6os H.JI. B coast. ¢ Edgumonoii B.B.).

339 OTHeceHne KaTeropum CHpaBeIMBOCTh K MPABOBBIM MPHMHIMIAM HACTOJILKO PACIpPOCTPAHEHO, YTO YKa3aTh

337

MIPeNICTaBIsIeTCS 1eIeco00pa3HbIM JIMITL HEKOTOphIe ipuMephl. CM. Harp.: Ilempsikosa A. B. CripaBeiTMBOCTh Kak
MPUHIAI CyAeOHOM nesitenbHocTH // Aqmunuctpatop cyaa. 2022. Ne 4. C. 14-18; Pynoxeucm A. H. CripaBe 17TMBOCTb
Kak 00s3aTeIbHOE TpeboBaHue K cyneoHoMy pemrenuto // FOpumnueckue nccienosanus. 2018. C. 14-23.; Tomuna A.
I1. TlpuHIUO CHpaBeUBOCTH B IUBHIUCTHYECKOM CYAOMPOU3BOJCTBE: COBPEMEHHOE IMOHMMAaHHE, 3HadeHue //
Tpyasr Openbyprckoro uncturyta (prumana) MITOA. Ne 2, 2024. C. 71-75; @emucos A. K. CnpaBeIuBOCTh -
MPUHIAIT OTHPAaBICHUS TpaBocynus. YacTh mepBas: CpaBeUIMBOCTh B OPAMHAPHOM Tiporiecce // ApOUTpaXkKHBIN H
rpaxnanckuii mpouecc. 2023. Ne 4. C. 31-35; Yananog T. H. ConnanbHO-IIEHHOCTHAS U IIPABOBast IPUPOA MPHHIIATIA
CIPaBeUIMBOCTH B IPAXIaHCKOM M apOUTpa)KHOM ITpolieccyabHOM mpase // ObmecTtso u paBo. 2009. Ne 3. C. 85-
90.
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MHoroo6pasue NpaBOBLIX IPHHILUIIOB, PA3IMYHbIE KPUTEPHHU HX BBIIECICHHS
¥ OTCYTCTBHME €IMHOOOPA3HOIO OTPAXKEHHS B 3aKOHOJATENLCTBE M CyJeOHOM
IPAKTHKE BBLICIIMX CYIOB JEJIal0T IPAKTHYECKOE IPUMEHEHHME IPABOBBIX
NPHUHLUIIOB, a TAK)KE MX W3yYeHHE KpailHe 3aTpyIHHTEIbHBIMHM. Ha3BaHHBIE
CJI0KHOCTH IIPENATCTBYIOT TAKKE aHAIU3y IEHCTBYIOIIETO 3aKOHOAATENLCTBA U
CyJeOHOM IPAKTHKU Ha MPEIMET CIPABEMINBOCTH, KPUTEPUSIMH KOTOPO B IIpaBe
ABISETCSA, KaK YK€ OBbLIO 3aMEYEHO, €r0 COOTBETCTBHME IPUMEHHMBIM ILIEJIEBBIM
YCTAaHOBKaM U IPABOBBLIM PHHIIUIIAM.

Crout cormacutbes ¢ BeiBogamu M.B. PexTtuHol, 0 TOM, 94TO KOJIHYECTBO
IPABOBBIX HPHMHIUIIOB HE MOXKET OBITh OCCKOHEUHBIM, HYXKEH «...HEKOTODBII
IIOCTOSIHHBIN YHMCIICHHBIN GalaHC. ..», KOTOPbIHA 00ecredn Obl pyHKIMOHUPOBAHHE
¥ pa3BuTUe oTpacium>,

«JIMAHAMUYHOCTEY» NPABOBLIX MPHHIMIIOB HE BBI3BIBAET OCOOBIX CIIOPOB B
Hayke. IIpeicTaBisercs, 4TO H3MEHEHHE COCTaBa U COIECPKAHHMS ITPUHIMIIOB
LIMBUJIMCTUYECKOTO IIPOLECCA HPOUCXOAMT IIOCTEIEHHO, II0 MEpPE Ppa3BUTHUS
OOIIECTBEHHOTO IIPABOCO3HAHUS M BJIUSIOIIMX Ha HETO OOBEKTHBHBIX (PAKTOPOB.
OTenbHbIe NPUHIUIIEL O MEPE YCTAPEBAHMS UCUE3AI0T MIIM U3MEHSIIOTCS, IPYTHE
BO3HHKAIOT B CUITY HOBBIX YCJIOBHI COMANBHOM sxu3HA. OJHAKO 3TOT IIPOLECC SBHO
HE SBIISETCS TaJONMPYIOIIUM, PEBOIIOLUOHHEIM U MaccoBeiM>*, TIpeoGpasoBanue
COBOKYITHOCTH HPHHIUIIOB LUBUIMCTHYECKOTO IIPOLECCA MPOUCXOJUT CKOPEE
IlyTEM IOCTEIIEHHOTO IIEPEPACIIPENCIICHUS IEHTPOB TSKECTH» MEXKIY HHMH,
M3MEHEHUS BBIPAKEHHOCTU U XapaKTepa MX JEHCTBHS, YCHIICHUS TPUHLUIIOB I

MX TIPOTHBOMOJIOKEHHIA 2,

340 Pexmuna U.B. TIpUHIMIBI FPAXJAHCKOTO MPOLECCYATLHOIO NPaBa: COXPAHUThL 0CHOBLL C. 6-8.

%41 Tam »xe.

342 Kaxk sto BbIpasun B.M. Illepctiok: «IlosBieHre B OTpaciy IIpaBa IPHHIMIIA, €M0 Pa3BUTHE BO3MOXKHO Kak
JJIEMEHTa TMapHOW Kareropuu. JI000W MPHUHIMI B OTPAciIM TpaBa POXKAEH (BBIAENCH) 3aKOHOJATEIEM ITyTEM
CPaBHUTEIBHOIO AaHAlW3a W NPOTUBOIOCTABICHUA KaKOM-TO JApYyroil TOXe 3aKpeIUIEHHOW B IpaBe uiee
(TIpOTHBOMIONIOXKEHHIO). DTa 3aKpeIUIeHHass B NpaBe HIES [0 MHOTHM COOOpaKeHHWSM 3aKOHOAATeNIs HEe cTaja
PYKOBOJISIIIEH, HO UTPAeT HEMAJIOBAYKHYIO POJIb B OTPACIIH ITPaBa, TOMOTasi OCMBICTINTE 3HAYCHNE PYKOBOISIIEH HIIeH,
MOHATH €€ CYIIHOCTh, cojepxkanue <...> He pykoBopsmas ujes MOXET «I0o0eIuTb», CTaThb PYKOBOJLIECH, a
PYKOBOSIIIAsl, OCHOBOIIOJNAramomas — yiutu B TeHb». CMm.: [llepcmiok B.M. Teopernueckue mpobiaeMbl pa3BUTHS
TPXIAHCKOTO TPOLECCYAILHOT0, apOMTPaKHOI'O NPOLECCYalbHOrO TpaBa M MCHOJHUTEIBHOTO IPOU3BOJCTBA B
Poccuiickoit ®eneparun. C. 78-79.
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B pamkax HacCTOSIIEro HMCCIEIOBaHUS K MPUHIMIIAM I[UBHIMCTHYECKOTO
npoiiecca OTHOCATCS IMPHU3HABaeMble OOJIBIIMHCTBOM YUYEHBIX (DYHKIMOHAIBHBIC
IPUHIUIIBL: 3aKOHHOCTH; IUCIO3UTUBHOCTH; COCTA3aTEILHOCTH; IIPOIECCYATLHOTO
pPaBHONPABUS CTOPOH; YCTHOCTH CYAONPOHM3BOJICTBA; HEMOCPEACTBEHHOCTH H
OpraHU3aIHOHHO-()YHKIIMOHAIGHBIE PHHIUIBL OCYIIECTBICHHUS IPABOCYIHS
TOJILKO CYZIOM; PaBEHCTBA BCEX IEPel 3aKOHOM U CYAOM; Ha3HAYaeMOCTH CY/ei;
HE3aBUCHUMOCTH CYJCH; CIMHOJHMYHOTO M KOJIETHAIBHOTO PACCMOTPEHHUS [ICIT;
rOCYJapCTBEHHOIO  s3bIKa  CYIOOIPOM3BOACTBA;  IJIACHOCTH  CyAeOHOro
pasouparenabcTBa. Kpome TOro, k (GyHKIHOHAIBHBIM MPHHIAIAM OTHOCHTCS
JTUCKYCCHOHHBIN B COBPEMEHHOM HayKe MPUHIIAI 00 bEKTUBHOM HCTUHBI, 0 KOTOPOM
Oyzer ckazaHO moapoOHee Jajee.

Kak npecraBisiercs, U3 yKa3aHHBIX IPABOBBIX IPUHIMIIOB MOKHO BBIICIUTH
JIBE TPYIIIIbI:

1)  [OpUHIUIOBL, BBICTYMAIOIIME KIIOYCBBIMH TapaHTHSAMH JOCTHKCHHS
OCHOBHOHM IIC/IM HUBUJIMCTHYECKOTO IMpoIiecca (3aKOHHOCTh, JHMCIO3MTHBHOCTD,
COCTA3aTeIbHOCTh, 00BEKTHBHAS HCTHHA, PABEHCTBO BCEX IEPE] 3aKOHOM U CYIOM,
IpoIlecCyalbHOE PAaBHOMPABUE CTOPOH, TOCYAAPCTBCHHBIN SI3BIK, HE3aBHCHMOCTD
CYyIEH, TIaCHOCTh, OCYIIECTBIIEHNE IPABOCYIUS TOJIBKO CYIOM);

2)  OPUHIUIIL, UMEIOLINE BCIIOMOTI'aTEJILHOE 3HAYECHUE
(HEemOCPEACTBEHHOCTh, HA3HAYAEMOCTh CYyICH, YCTHOCTh, €IMHOJIMYHOE U
KOJUIETHaJIbHOE PACCMOTPEHHE CIT).

B paMkax mepBoii rpyIiisl MOKHO BBIJAEIHTD CIEAYIOIIHE TOATPYIIIIbL:

1)  OpUHIMUIBL, HEMOCPEACTBEHHO HAMpaBi€HHBIE HAa YCTAHOBJIEHHE H
3alIUTy OXPaHSACMBIX IIPABOBOH CHCTEMOH MAaTEpHajIbHO-IIPABOBBIX IpaB U
3aKOHHBIX HHTEPECOB  (IUCIO3UTHUBHOCTh, COCTS3AaTEIBHOCTh, OOBEKTHBHAS
UCTHHA);

2)  NPHWHIHUIIBI, CO3AIOIINE ISl STOTO HEOOXOUMbIE YCIIOBHS (PaBEHCTBO
BCEX Iepel] 3aKOHOM M CYyIOM, IpOIeCCyalbHOE pPaBHOMPABHE CTOPOH,
HE3aBUCHUMOCTh CyJel, TOCYIapCTBEHHBIH S3BIK, TJIACHOCTb, OCYIIECTBICHHE

MPaBOCYAUS TOJIBKO CYJIOM).
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K ob0eum moarpymnmam B paMKax MepBOM IPyMIbl B PAaBHOW CTEIEHH MOKHO
OTHECTH OOLIENpPaBOBOIl MNPUHLMI 3aKOHHOCTH, HWMEIONIMA YHUBEPCAIBHOE
3HAYEHHUE JUISl HMBUIMCTUYECKOTO MPOLEcCa.

[IpuBenenHas kinaccupuKanus AEMOHCTPUPYET QYHKIMOHAIBLHOE 3HAUCHUE
Y BIUSHUE OTAEJIBHBIX IPUHLHUIIOB HUBWINCTUYECKOIO MpoIecca Ha JTOCTHKECHHUE
€r0 OCHOBHOM I€JIM, 4YTO JOJDKHO HENPEMEHHO YUYWTBHIBAThCA IIPU  OLIEHKE
JOIIyCTUMOM CTEIIEHU U3MEHEHUS UX JEHCTBHUS.

N3MeHeHne NEeUCTBUS TPUHIMIIOB M3 MEPBON TPYNIBI ¢ OOJIBIIOW AOJIeH
BEPOSITHOCTA MOJKET MPUBECTU K HENPABWIBHOMY PACCMOTPEHHIO U PA3pPELICHUIO
JIeJ1a ¥ HEJOCTHIKEHUIO OCHOBHOM L€ [IUBWIINCTHYECKOTO CYJONIPOU3BOICTBA.

IIpyHIMOBI W3 BTOPOW TIPYIIIBI OKAa3bIBAIOT 3HAYUTEIBHOE BIIMSHUE Ha
JEHCTBHUE PUHIUIIOB M3 IEPBOM IPYIIIIbI, UX COOIIOJEHUE TOBBIIIAET BEPOSITHOCTD
JOCTUKEHUsI OCHOBHOM LIE€JIM IUBWIMCTUYECKOIO IIPOLECCa, OJHAKO UX HAPYLIEHUE
WIN U3MEHEHUE UX JCHCTBUS HE BCETAa BEJIET K OOpaTHOMY.

N3MeHeHne nelcTBUS MPUHLINAIIOB U3 BTOPOX MOATPYNIIBI IEPBOX TPYIIBI B
OOJBIIMHCTBE CIIy4aeB, HECET CYLIECTBEHHYIO OIACHOCTh  pa3pylLICHUs
PaBO3aUMTHON (PYHKUMM LHUBWIMCTHYECKOrO IPOLEcca, a IMOTOMY JOJIKHO
IIPOU3BOJIUTHCS B CAMBIX PEIKUX CIIy4asX ¢ UCKIKOYUTEIBHON OCTOPOKHOCTBIO.

[IpyHuMnBel W3  OEPBOM  MOArPYNNBI  NEPBOM  IPYNIBI  CO3NAKOT
WHCTPYMEHTApUW, TMO3BOJSIOIIMM pEaJbHO YCTAHOBUTh W NPEAOCTABUTH
HaJJIeKAN[YI0 3alUTy IIpaBaM M 3aKOHHBIM HMHTEpEcaM, OXpaHsAEMbIM JIaHHOU
IIPaBOBOM cUCTEMOM. MI3MEHeHne UX NEWCTBUS JOIYCTUMO JIMIIb B TOM CTEIICHH,
KOTOpas HE JINIIAET CyJT BO3MOKHOCTH MPABWIIBHO PACCMOTPETH U PA3PEIINTh €TI0,
IIPEOCTABUB 3aLUTY OXPaHAEMbIM IIPABOBOM CUCTEMOM IpaBaM U UHTEPECAM.

OnHako B JEHMCTBUTENBHOCTH BCE MPUHLMIIBI HUBUIMCTUYECKOTO IpoLEcca
TE€CHO B3aUMOJAECHCTBYIOT APYT C APYIOM M OLICHUTDH UX JACHCTBHUE 10 OTAEIBHOCTH
JIOBOJIBHO 3aTPyIHMUTENBbHO. KIlrOYeBBIM, B CBSI3M C OTUM SBIETCS TO, 4YTO
U3MEHEHUE JEUCTBUS JIIOOOro MPUHIMUIIA IUBWIMCTAYECKOIO Ipolecca — 3TO

MOTEHIIMAIBHOE CYIIECTBEHHOE CHIKCHHE TapaHTUH pealbHON Cy[IeOHON 3aIHTHI.
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BMmecrte ¢ TeM cTeneHp «ryOUTETbHOCTH» TaKOTO M3MEHEHHUs OylneT pa3andarbes
JUTSl IPUHLIMIIOB, OTHOCSIIIKUXCS K PAa3HBIM IPyIIIaM.

PaccMoTpuM BIUsSHUE OTIENIBHBIX NPUHIUIIOB LIMBUIIMCTUYECKOTO MpoIiecca
Ha JIOCTM)KEHUE ero OCHOBHOM 11enu 0oJiee moaApoOHoO.

1. Ipunyun 3axonnocmu. Kak mnpencraBisercs, (QyHIaMEHTaJIbHBIN
OOIIENpPaBOBOM TMPUHLUI 3aKOHHOCTH UIPaeT HCKIIOYUTEIBHYIO pOJib B
obOecrieyeHU  CHPABEJIMBOCTU  IMBHJIMCTHYECKOTO CYJOIPOU3BOJICTBA,
JOCTHKEHHH €r0 OCHOBHOM LIETH. DTO CBS3aHO C TEM, YTO HOPMAaTHUBHBIE IIPABOBBIC
aKThl SABIIAIOTCS HauOojiee TOJIHBIMA U BEPUPHUIMPYEMBIMU HCTOYHUKAMHU
MH(pOpPMALMU O COJEPKaHUU OOIIECTBEHHOTO MPABOCO3HAHMS, O YEM YXkKe ObLIO
CKa3aHO paHee.

Bo-niepBbIX, B MaTepHaAIbHO-TIPABOBOM 3aKOHOAATENICTBE, MPUMEHSIEMOM
CYIOM HpHU pa3pelIeHUHM TpPa)KIaHCKUX (B IIUPOKOM CMBICIE) JAEN, HaxOoIsAT
OTpaXECHUE B BHJIC IPUHLHUIIOB, LEJIEd 3aKOHOAATEIBHOIO PEryJUpPOBaHUSA H
COOTBETCTBYIOILIUX MM IPABOBBIX HOPM TE€ CaMble IpaBa U 3aKOHHBIE MHTEPECHI,
KOTOpBIE SBJIAIOTCS MPEAMETOM Cy/I€OHON 3alUThl B IUBUIIMCTUYECKOM MPOLIECCE.
Best cucteMa MCTOYHMKOB COOTBETCTBYIOLIMX OTpAacieil MarepualbHOro IpaBa
OPUEHTHUPYET CYJ Ha TO, YTO UMEHHO JOJDKHO MOJIY4YHTh 3aIUTy B cyae. [loaTomy
MaTepUaIbHO-IIPAaBOBOE  3aKOHOJATEIbCTBO MOYKHO CUUTaTh KPUTEPHUEM U
VMCTOYHHUKOM CIIPABEIJIUBOCTHU CyJI€OHOTO PEIIECHUS.

B mpomeccyanbHOM — 3aKOHOAATENIBCTBE  CKAa3aHHOE  BBIPAXKAETCS B
MOJIOKEHUSX, OMPENEISIOINX HUCTOYHUKH MaTepUajJbHOrO MpaBa, MPUMEHUMBbIE
npu paspewmenuu cynamu nen (cr. 11 I'TIK; cr. 13 AIIK PO; cT. 15 KAC PO).

Bo-BTOpBIX, B HOpMax MpoIeCCyalbHOIO MpaBa B (popMe LEIEBbIX YCTAHOBOK
Y MPUHUUIIOB UMBWIMCTUYECKOIO MPOLECCa HAXOIAT BBIPAXKEHUE MMIIEPATUBHbIE
IIPEICTABIICHUS O TOM, KaK (B KAKOM MOPAJIKE) TOJKHBI 3aIUIIATHCS TPaXKIaHCKNE
(B ImIMPOKOM CMBICJIE) IpaBa M 3aKOHHbIE WHTepechl. lleneBble yCTaHOBKW,
MPUHIUIIBL U COOTBETCTBYIOIINE UM HOPMbI LIMBUJIMCTUYECKOTO IIPOLIecca CO3Aat0T,

C OJHOW CTOPOHBI, MHCTPYMEHTAPHUMN [JII PEATbHOW 3AIIUTHI COOTBETCTBYIOLINX
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IPaB ¥ 3aKOHHBIX HHTEPECOB B BUJE PA3BEPHYTOrO MPOLECCYATBHOTO HOPSIKA, a C
JPYTOii CTOPOHBI, HEOOXOAUMBIE YCIIOBUS IS 3TOTO.

B-TpeTbUX, HOPMBI CYyJOYCTPOWCTBEHHOIO 3aKOHOJATENLCTBA OTPAXKAIOT
MMIICPATUBHBIE MPEICTABICHUS O TOM, KTO JOJDKEH OCYLIECTBIISATH JEATEIBHOCTD
110 3aIUTE COOTBETCTBYIOIMX IPaB M 3aKOHHBIX UHTEPECOB, (PUKCHPYS CHCTEMY
CyIOB, KOMIIETEHTHBIX PACCMAaTpMBaTh M Pa3pellaTh TPaKIaHCKUE (B INMPOKOM
CMBICTIE) JeNa, TPeOOBaHUS K KAHIUIATAM M JIEHCTBYIOIMM CYAbIM, MOPAMOK HX
Ha3HAYEHHUS, IPEKPALIECHUS TIOJTHOMOYHUM U T.1. ITO 00€CIIeYMBaET aBTOPUTETHOCTD
¥ CIIPaBEIIMBOCTh CYIOIPOM3BOJCTBA M €r0 PE3yIbTaTOB C MO3UIMH YYACTHUKOB
poLECCa U MPEICTABUTENEH OOIECTBEHHOCTH.

3HaueHHe ¥ POJb PACCMATPUBAEMOrO IPUHIMIA TOYHO IOKazama T.B.
CaxHOBa: «...BCEOOIIHOCTh NPHUHIIUIA 3aKOHHOCTH HE CaMOJOBIEIONIA, OHA €CTh
CPENCTBO, 00ECIIEUNBAIONIEE PEATU3ALUIO IPYTUX IPUHIMIIOB B COOTBETCTBUH C UX
MCTHHHBIM [pEJHA3HAYECHUEM, 4YTOObI B KOHEYHOM CYETE JOCTUYbL Lelei
IPaXIAHCKOTO CYIOIPOU3BOJICTBA MOCPEACTBOM IIPOILECCA, OTBEYAIONIETO BCEM
NPYHLIUIAM TPAXKIAHCKOTO IMPOIECCYalbHOr0 IpaBa (BKIIOYAs ITPUHIMII
3aKOHHOCTH)» %3,

C y4eToM BBIILECKA3aHHOTO, IPENIOKEHHOE B HACTOSLIEM HCCIEIOBAHUU
IIOHUMaHHUE KaTETOPUH «CIPABELIMBOCTEY, OUEBUIHO, HE MOKET PACCMATPUBATHCS
KaK TPAMOE IPOTUBOIOJIOKEHHE MPUHIMIA 3aKOHHOCTH, TIOCKOJBKY IOCIIETHHUI
00€CIIEYNBAET PEANU3alMi0 OOIIECTBEHHOIO IIPABOCO3HAHUS B JEHCTBYIOLIEM
3aKOHO/IATEIBCTBRE.

2. Ipunyunvr  pasencmea 6cex neped 3aKOHOM U  CYOOM U
NpoyeccyanbHo20 pasHonpasus cmopot. PaBeHCTBO BCEX MEPEJ] 3aKOHOM H CYIOM,
a TaKKe NPOLECCYaTbHOE PpABHONPABUE CTOPOH MNPEACTABISIOT  COOOM
(QyHIaMeHTaIbHbIE HMIICPATHBHEIEC PEICTABICHHUS, HAIIEAIINX OTPAKEHUE, KAK B
MEKIyHAPOAHBIX MPABOBHIX aKTaX, B KA4E€CTBE HEOTHEMJIEMOM COCTABJIAIOIIEH

«CTIpaBeUIMBOrO CcyneOHoro paszouparenbctBa» (cT. 10 BceeoOmielt nexmaparuu

33 Caxnoea T.B. Kypc rpaxnanckoro nponecca. C. 113.
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npaB 4enoseka®*; 4. 1 cr. 14 MeXIyHapomHOro MakTa O TPAKIAHCKUX U

TIOJUTHYECKMX TpaBax>*),

TaK U B HHBIX HCTOYHUKAX IUBWINCTUYECKOTO
npoueccyanbHoro mpasa (ct. 19, u. 3 cr. 123 Koncturynuu P®; cr. 7 ®K3 «O
cyne6noii cucreme Poccuiickoii @enepanum»®®; u. 3, 7 cr. 5 ®K3 «O cynax obmieit
ropucIukimu B Poccuiickon ®enepaunu»347; cT. 6 K3 «O6 apOuTpakHbIX Cyaax
B Poccuiickoiit @enepatmn»>; cr. 6, u. 1 cr. 12 TTIK P®; c1. 7, 4. 1, 3 cT. 8 AIIK
P®; ct. 8, 1. 1, 3 ct. 14 KAC PD).

[IpuHIMN paBeHCTBa BCEX IMEpE] 3aKOHOM U CYAOM SIBIISIETCS Ba)KHEHIIEH
rapaHTHEeW peanu3alvi TPUHIKMIA 3aKOHHOCTH, oOecrmeurBas IS JIWII,
HaXOJSIIMXCS B OJMHAKOBOM C IOPUJIMYECKON TOYKH 3pPEHUSI TOJIOKECHUH,
PaBEHCTBO:

1) B MaTepHalbHO-TIPABOBBIX OTHOIICHHSAX: CTaTyca, MpaBoO- M
JIEECIIOCOOHOCTH; TpaB M OOS3aHHOCTEW; TapaHTHil, JIbrot, MpedepeHIni;
OTpaHUYECHHUI1; MEP OTBETCTBEHHOCTH;

2) B IpOIECCYATbHO-TIPABOBBIX OTHOIICHUSX: MPOIECCYATBHOIO CTAaTyCa,
poliecCyalbHBIX TIPaB M 00S3aHHOCTEH; HETMCKPUMHUHAIIMOHHOTO OTHOIIEHUS CO
CTOPOHBI CyJla, PACCMATPUBAIOIIETO J€J0; CTaTyca, MOJHOMOYHI U CHUCTEMBI
CyleOHBIX OpraHoB, yIOJHOMOYEHHBIX paccMaTpuBaTh J€J0;  MOpsIKa
pPacCMOTPEHUS U Pa3PEIICHUS AEl.

YacTpl0 mOpUHIMIIA PABEHCTBA BCEX IEpea 3aKOHOM M CYJIOM HHOT/Aa
CUMTAETCS] U aKCMOMATHUYECKOE «IPaBO» ObITh BBICAYIIAHHBIM U YCJIBIIIAHHBIM,

KOTOPOC BBIACIACTCA HCKOTOPbIMU YYCHBIMU B CaMOCTOSITCIIbHBIN HpI/IHL[I/IH349. TaK,

344 Cm.: Beeobmias fexnapanus npas uesoseka (npunara [enepanbhoii Accambneeit OOH 10 nexabps 1948 rona) //
URL: https://www.un.org/ruv/documents/decl_conv/declarations/declhr.shtml (mara obpamenus: 10 oxtsiopst 2024
roja).

345 CM.: MexlyHapOIHbIH TIAKT O TPAXKJAHCKUX U HOIUTHYECKUX MpaBax (IpuHAT ['enepanbHoii Accambreeit OOH
16 nexadps 1966 rona) // URL:

https://www.un.org/ru/documents/decl_conv/conventions/pactpol.shtml (nara o6pamenus: 10 okTsi6pst 2024 rona).
36 Cm.: DenepaibHbIi KOHCTUTYIMOHHBIN 3aK0H OT 31 nexabps 1996 roma Ne 1-®K3 «O cymeGHoOl cucteme
Poccuiickoii deneparuny // CIIC «Koncynsrantllmocy.

347 Cm.: DeptepanbHbIi KOHCTUTYIMOHHBIH 3ak0H 0T 07 deBpans 2011 roga Ne 1-®K3 «O cynax obuiei 1opuc vk
B Poccwuiickoii @eneparumny // CIIC «KoncynsrantlLmtocy.

348 Cm.: MenepanbHblil KOHCTUTYLIMOHHBIN 3akoH oT 28 ampens 1995 roga Ne 1-®K3 «O6 apOUTpa)HBIX Cylax B
Poccwuiickoii @eneparuny// CIIC «KoncynbranTtlmrocy.

39 Cwm. mamp.: Jlykeanoea HU.H. TlpaBo OBITh BBICIAYIIAHHBIM KaK OCHOBOIMOJATAIOMAS HJIES COBPEMEHHOTO

POCCHICKOTO TpaykIaHCKOTO M apOUTpakHOTO cynonpoun3BojacTsa. BectHuk YHusepcutera umenu O.E. Kyraduna
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BepxoBnblii Cyn P® orMeuan, yTo NPUHUMII PABEHCTBA BCEX MEpPE] 3aKOHOM M
cynom, 3akpervieHHbd B cT. 6 I'TIK P®, mpeamonmaraer o00si3aHHOCTH cyna
UCCIIEI0BAaTh, OLIEHUTh U OTPA3UTh B CYA€OHOM pELIEHUH JTOBOJIbI 00EUX CTOPOH H,
COOTBETCTBEHHO, HEJIOIYCTUMOCTh OCHOBBIBaTh CyA€OHOE pELIEHUE Ha JOBOJAAX H
JI0Ka3aTEeNbCTBAX TOJILKO OJHON U3 CTOPOH ",

BhITeKaoIMii 3 paccMaTPUBAEMOTO TIPUHIIUIA 3aIIPET AUCKPHMUHALMN .,
IIPOU3BOJIBHOTO YMAJICHUS IIPaB OJAHOW U3 CTOPOH WJIM, HAIIPOTUB, IIOCTAHOBKA €€ B
0oJiee BBIFOJIHYIO MO3UIIMIO, HEMIOCPEICTBEHHO CBSA3aH C pealin3aliel IPUHIUIIOB
HE3aBUCUMOCTH CYyJIeH, COCTI3aTeIbHOCTU U OOBEKTUBHOM UCTUHBL.

Takum 00pa3oMm, NPUHLKI PABEHCTBA BCEX IEpPE] 3aKOHOM U CYAOM
[IpeAnoJIaraeT MpeaoCTaBICHUE JIULaM, HaXOAAIMMCS B OJUHAKOBOM I10JI0KEHUU
(B COOTBETCTBUU C OOIIECTBEHHBIM ITPABOCO3HAHUEM) PABHOM CTENEHU MPU3HAHUS
Y 3aIIMTHI UX MPaB U 3aKOHHBIX HHTEpecOB. COOTBETCTBEHHO, O€3 paBEHCTBA NEPE]]
3aKOHOM U CYZIOM HEBO3MOKHA pPean3alysl BBIPAKEHHOI'O B 1IEJIEBBIX YCTAHOBKAX,
MIPaBOBBIX MPHUHIIMIAX U COOTBETCTBYIOLIUX UM ITPABOBBIX HOPMaxX OOIIECTBEHHOTO
IIPAaBOCO3HAHUS.

Kak ormeuwaer B.A. Baiman: «...nmpaBO HE MOXET CYIIECTBOBAaTb, HE
obecnieunBasi (pOpMaNIbHOIO PAaBEHCTBA YYACTHUKOB T€X OTHOILIEHUH, KOTOPHIE OHO
perynupyer». CyIIHOCTh NPAaBOBOI'O PAaBEHCTBA YYEHBIM BHIWT «...B PABEHCTBE
IIPABOBBIX BO3MOKHOCTEM, KOTOPO€ IOJKHO TPOHU3BIBATH BCKO CHUCTEMY

o011e00s3aTeNbHBIX, POPMATEHO ONPENEIEHHBIX IOPUINIECKUX HOPM». B aTOM, 110

(MT'FOA). 2021. Ne 12. C. 133-139; Lllepcmiok B.M. CoMHeHHSI OTHOCUTEIHHO CYIIECTBOBAHUS PUHIIHIIA «IIPABO
OBITH BBICJIYIIaHHBIM W OBITH YCJIBIIIAHHBIM» B TPAXKIAHCKOM IPOLECCYILHOM IIPaBe JOJDKHBI OBITh pa3BesiHBI //
Cospemennoe mpaso. 2020. Ne 6. C. 66-70. BHe 3aBHCUMOCTH OT TOTO, SIBIISICTCS JIN «IIPaBO OBITH BBICTYIIAHHBIM U
YCIIBIILIAHHBIMY» COOCTBEHHO IPHHIIUIIOM IMBUJIMCTUYECKOrO IMPOIECca, OHO, BHE BCSKHX COMHEHHH, SBIISIETCS
BOXHEHIIMM HMIIEPATUBHBIM TPEJCTaBICHHEM O JOJDKHOW OpraHM3allMd IOpsAKa 3allUThl TPaB M 3aKOHHBIX
HMHTEPECOB, OXPaHsAEMbIX IPABOBOM CUCTEMOM.

350 Cm.: Onpenenenne CynebHoi Koseruu no rpaxaanckuM aenam Bepxosnoro Cyaa P® ot 16 Hos6ps 2021 roza
Ne 49-KI"21-31-K6 // CIIC «Koncynbsrantllmocy.

351 Cwm.: [TocraHoBNEHUS Koucturyunonsnoro Cyaa P® ot 16 utons 2006 roga Ne 7-I1, ot 5 anpenst 2007 roga Ne 5-
I1, or 16 uronst 2007 roga Ne 12-I1, ot 25 mapra 2008 roma Ne 6-I1, ot 26 ¢espans 2010 roga Ne 4-I1 // CIIC
«KoncynsranTllmocy.
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MHEHHUIO aBTOPA, 3aKI0YAETC «HOPMATUBHOE TPEOOBAHUE IPUHIIMIA COLIMAIBHON
CIIPaBEIIUBOCTIN 2,

Ob6ecneunBasi pabOTy BCEH MPaBOBOM CHUCTEMbI, MPUHIIMI PABEHCTBA BCEX
nepea 3aKOHOM M CyJIOM TapaHTUPYET IEHCTBHUE BCEX OCTalIbHBIX MPUHLMUIIOB
IMBWIMNCTUYECKOTO CYJOIIPOU3BO/ICTBA.

[IponeccyanbHbIM «CIEACTBUEM) MPUHIIMIIA PABEHCTBA BCEX MEPE] 3aKOHOM
U CYIOM SBIJISIETCS NMPUHLHUII NPOLECCYATbHOTO PAaBHONPABUS CTOPOH, KOTOPBIA
MPEANOAracT HAACIICHUE TSKYIIMXCS TaKMMHU IPOLECCYaJbHBIMU IpaBaMUu U
00SI3aHHOCTSIMH, KOTOpBIE NPEIOCTABISIOT MM BO3MOXHOCTH JI€HCTBUTEIHHO
NOOUTHCS 3aLUTHI UX MPAB U 3aKOHHBIX HHTEPECOB B COCTA3ATEIBHOM IPOLIECCE.

[Ipenmnonaras uMeHHO (opMalbHOE PABEHCTBO, MPHUHIIMII PAaBEHCTBAa BCEX
nepes1 3aKOHOM M CYJIOM, OJTHAKO, HE IIPEMSITCTBYET BHIPABHUBAHUIO (DAKTUYECKOTO
HEPAaBEHCTBA CYOBEKTOB, B CllydasX, KOI/IA TaKO€ HEPAaBEHCTBO MPENSTCTBYET
3aIMTE€ HOMUHAIBHO FapaHTUPOBAHHBIX 3aKOHOM IIPAB U 3aKOHHBIX UHTEPECOB.

Kak ormeuanocs KoncrurynnonusiM Cynom P®, npuHIun paBeHCTBA BCEX
nepes 3aKOHOM M CyJIOM HE MCKJIIOYAeT BO3MOXHOCTh YCTAHOBJICHUS Pa3JIMYHBIX
YCJIOBUHM ISl pa3Mu4HBIX KaTeropuil cyownekToB mpaBa (IloctanoBnenue ot 27
anpens 2001 roga Ne 7-11)*%3, TIpaBa couuanbHO HE3AIMILEHHBIX CYOBEKTOB MOTYT
o0ecnieunBaTbCsa MPENOCTABICHUEM UM MNpedepeHni WM OrpaHuYeHHs IpaB
CyOBEKTOB, 00J1aJaI0IHUX OOJBIIUMHU BO3MOKHOCTIMUI 2,

Konctutymonnsit Cyn P® mnogyepkuBaeT, YTO «...AUCKPUMHHALUU
HEpaBHO3HAaYHa PABOBOMY HEPABEHCTBY KaK TAKOBOMY, B OCHOBE KOTOPOT'O MOXKET
JeXaTb ~ KOHCTHUTYLUMOHHO  00OCHOBaHHas  aud@depeHunanus  MpaBOBOIO
pPErYIMPOBAHMS, TMPEOAOJEBAIOIIAS  HECHPABEAJIMBOE  HEPABEHCTBO  IyTEM
YCTAaHOBJICHHSI TIPABOBBIX MPEUMYILIECTB TEM WJIM MHBIM KaTErOpUsSM HAa OCHOBE

TpeOGOBaHMI COLMAIBHOM CIIPABEIIMBOCTI ).

%2 Baiinan B.A. Peanuzauus [pUHIMIA COLMANBHON  CIPaBeIMBOCTM B IIPABOBOM  PETYJIMPOBAHUU

peanpuHUMaTeIbCKOH nestenbHocT. C.162.
358 Cm.: Tocranosnenne Koncturynnonnoro Cyaa P® or 27 anpens 2001 roga Ne 7-T1// CTIC «KoncymbrantILmocy.
354 Cm.: MeTomonoruueckue acekTsl, pasa. 1.3.2.

35 Tam xe.
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B uuBuaMCTMYECKOM  MpoOllECCyallbHOM TMpaBe  «ciaabas  CTOPOHa
XapaKTepU3yeTcs TAKUMHU OCOOCHHOCTSIMU €€ (PaKTUUECKOTO TOJI0KEHUsI, KOTOPBIE
HE TO3BOJSIIOT €l B TOJHOH Mepe peaau3oBaTh NpPeAOCTaBICHHBIE e
npoleccyajgbHble TpaBa W HECTH BO3JIOXKEHHBIE HAa HEe MpoIecCyallbHbIC
0053aHHOCTH, a MOTOMY CYIIECTBYET 3HAUUTENILHBIA PUCK TOTO, YTO €€ IpaBa U
3aKOHHBIE HMHTEpEeChl He OYyIyT 3allMIICHbI, a 3HAYUT HE OyAeT IOCTUTHYTa
OCHOBHas LIEIb IIUBUIMCTHYECKOTO CyIONPOU3BOACTBa>,

[Tpu3Haku «cnaboCTH» MOJO0KEHUSI CTOPOHBI YCTAHABIMBAIOTCA B 3aKOHE U
MOTYT OBITb  XapaKTepUCTHUKaMH  CaMOT0 JMia (Hampumep, BO3pacT,
JIeeciocOOHOCTh, COCTOSTHHE 3/0pOBbS M T.I.) WIH K€ €ro TIOJOXCHHUS B
MaTepUaIbHO-IIPABOBBIX OTHOILEHUSAX, M3 KOTOPHIX BO3HHUK CIOp (Hampumep,
TpaXJTaHUH B CIOPE C OpraHaMH TOCYAapCTBEHHOW BIACTH WM JOJKHOCTHBIMU
JUIAMH; TOTPEOUTENb B CIIOPE C MPOJABLOM, U3TOTOBUTENIEM UITU ITPOU3BOIUTEIIEM
TOBapa).

CTOHUT COrNacuThCsA C BBICKA3aHHBIM B JIUTEPATypEe COOOpaKEHUEM, UTO
OPEIyCMOTPEHHbIE B 3aKOHE IPOLIECCyaJbHbIE MEXaHU3Mbl OOECeueHus
UHTEPECOB «CIab0il CTOPOHB» B LUBUIUCTHYECKOM TPOIECCE TOBOJIHHO
pa3zHoO00pa3Hbl U MOTYT MPEANOararh:

1)  mpemocraBieHHE TAaKOMY JIMIly IIpaBa M BO3JIOXKCHHE HAa CY[I
COOTBETCTBYIOIIEH OOSI3aHHOCTH IO COBEPILIEHUIO «YyPAaBHUBAIOUIUX» ACHCTBUMH,
IPEyCMOTPEHHBIX 3aKOHOM,;

2)  ydacTHe B IpOIECCce MPOKYpOpa, OPraHOB IOCYAapCTBEHHOW BIIACTH,
OpPraHOB MECTHOTO CaMOYIPAaBIICHUS, OpPTaHU3alUN, TPaKIaH, YIOJTHOMOYCHHBIX
0o0paTUThCS B CYJ C 3asBJIICHHEM B 3alllUTY IpaB, CBOOOJ U 3aKOHHBIX MHTEPECOB
Apyrux muis>’,

OaHMM U3 OYEBHUIHBIX MPUMEPOB IMEPBOTO THUIIA MEXAHU3MOB SBISETCS

nepepacipeacicHie OpeMEHH JOKas3blBaHHWS B JieJlax  aJIMHHHCTPATHBHOIO

%6 Cwm.: Manvixun J].B. 3aKoHoJaTeNbHBIE TAPaHTUH OOECTIEUEHUs Dealn3allid WHTEPECOB CIabol CTOPOHBI B
rpaxaaHCcKoM cynonpousBocTse // Hosblil yHuBepcuret. Cepus «9xkoHOMHKa 1 ipaBoy». 2016. Ne9-1. C.94-96.

357 Tam xe.
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CYJIONIPOU3BOJICTBA, CBSI3aHHBIX C OCMAPMBAHUEM HOPMATHMBHBIX MPABOBBIX AKTOB,
aKTOB, COJEpXallUX Pa3bsICHEHHUA  3aKOHOJATeNbcTBA U 0O0JAAArOIINUX
HOPMATUBHBIMM CBOMCTBaMH, peUICHUM, JeUCTBUN (Oe31CHCTBUSI) OpraHoB,
OpraHu3aliid U JOJKHOCTHBIX JIWII, HAJIeJICHHBIX TOCYAapCTBEHHBIMU WU UHBIMU
yOJIMYHBIMH TTOJTHOMOYHSAMH (4. 2 ¢T. 62 KAC P®; 4. 1 cT. 65 AIIK PD).

Boznoxenue Ha cyObekTa, HaJENEHHOTO BIACTHBIMU MOJHOMOYHUSIMH,
00513aHHOCTH JI0Ka3bIBaHUsI 3aKOHHOCTH OCIIAPUBAEMOTO aKTa COOTBETCTBYET LIEIH
JTAHHBIX 3aKOHOMOJIOXKEHUHN — «YpPaBHATHY MPOIECCYaANbHBIX ONMMOHEHTOB, OJUH U3
KOTOPBIX, B CUJIy CBOETO (PAKTUUECKOTO MOJIOKEHUSI alpruopy HAXOAUTCA B Oojee
cinaboit mo3uuuu. Takast nenb CoCOOCTBYET 3alIUTE MPaB U 3aKOHHBIX UHTEPECOB,
OXpaHsieMbIX MPABOBON CUCTEMOI, a TOTOMY MOXET ObITh TPU3HAHA CIIPABEIJIUBOM.

3alUTHBIMU MEXaHU3MaMH CXOXEW HaIpaBJICHHOCTU SBIAIOTCA TakKxkKe
BO3JIOXKEHHE B CIIOpax C MOTpeOUTENIeM Ha MpoJiaBlla OpEeMEHH JOKa3bIBAHMS
0OCTOATENBCTB, OCBOOOKIAIOIIUX OT OTBETCTBEHHOCTH 3a HEHCHOJIHEHHE MO0
HEHaJyIexallee ucrnonHenne ooszarenbersa (1. 28 Ilocranosnenus Ilnenyma BC
P® or 28 wmions 2012 roga Ne 17%%), ycramoBneHue mnpesymmumy Haanuus
MOPAJILHOTO BpE/a B CIIy4yae YCTAaHOBJIEHUS HApyLIEHUs MpaB noTpedurens (. 45
[ToctanoBnenust [lnmenyma BC P® ot 28 wurons 2012 roma Ne 17); wacroe
BO3JIOKEHHE Ha paboToJaTelsl B COpax O BOCCTAHOBJICHHH Ha pabore OpemeHu
JTIOKa3bIBAHMS OOCTOSITENIbCTB, MOATBEPKIAIOIINX 3aKOHHOCTh YBOJIbHEHHUS (I1. 28,
31, 34, 38, 40, 42-43, 48, 49, 53 Ilocranosnenus [lnenyma Bepxosroro Cyna P®
ot 17 mapra 2004 roma Ne 2) u 1.1.3%,

HeobocHOBaHHO  BBIOMBAOIIMMCS M3 JIOTMKM  MPEJOCTaBICHUS
JOTIOJTHUTENBHBIX MPOIECCYaTbHBIX TapaHTUH «CIabolW CTOPOHE» C IIENbIO
oOecrieyeHus: JOCTUKEHUS OCHOBHOM LI€NM IUBUIMCTHYECKOrO IMpoliecca CTOUT
MPU3HATH MPSMOE UCKITIOUEHUE CITY)KEOHBIX, ICHCUOHHBIX M COIMAJIBHBIX CIIOPOB

U3 4YHclia Jej, paccMaTpuBaeMbix B cooTBercTBuu ¢ npaBuiiamu KAC PO (m. 1

38 Cm.: Tocranosnenue Ilnenyma Bepxosroro Cyna P® ot 28 utons 2012 roga Ne 17 «O paccMOTpeHUH CyaMu
TPXIAAHCKHX JIeT 110 criopam o 3amure npas norpedureneit» / CIIC «Koncymnbrantllmocy.

39 Cm.: Hyaicoaeea B.B. TIpoueccyanbHble 0COGEHHOCTH PACCMOTPEHHUS JIEN C yuacTHeM ciaboii croponst // Tlpago
1 9KkoHOMHKa. 2025. Ne 2. C. 69-74.
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[TocranoBnenus [1nenyma BepxosHoro Cyna PO ot 27 centsiops 2016 roga Ne 36).
Takue nena, xapakTepu3yroTcsl (PaKTUIECKUM HEPABEHCTBOM YYACTHUKOB CITOPHBIX
IPABOOTHOUIEHHH, B KOTOPBIX OJIHA U3 CTOPOH HAJIEJIEHA, B CYLIHOCTHU, BJIACTHBIMU
MOJTHOMOYHSIMH, UMEET BO3MOKHOCTh PUHUMATH PEILICHUS, HAPSMYIO BIUSIONINE
Ha MpaBa U 0053aHHOCTH BTOPOM CTOPOHBI.

K npumepy, He BIOJHE NOHSTHO, B YEM 3aKIHOYAETCA MNPUHIUIHAIBHO
OTJIMYKE TPUPOJIBI JIe] 00 00KaJoBaHUM KaHIUAATOM Ha 3aMElIeHUE AOJLKHOCTH
roCy1apCTBEHHOM IPayKJaHCKOM CIIy>KObI pelieHNil KOHKYpCHOM komuccud (4. 6, 11
cT. 22 3akoHa «O TroOCyIapCTBEHHOM TIpaxkJIaHCKoW ciiy:x0e Poccuiickoi
denepamnn»®®) or 06KanOBaHUs peIICHUH KBATH(PUKAMOHHON KOJIETHU Cyei
WM DK3aMEHAIIMOHHOW KoMuccum (cT. 26, 26.4 3akona «O0 opraHax CyJIercKOro
361)’

coobmecrBa B Poccuiickoit ®Denepaunn»

npaBuwiaMm KAC P® (1. 4, 54. 2 c1. 1; 4. 1 cr. 280; cT. 230 KAC P®). U B nepBom,

KOTOpPOC OCYHMCCTBIIACTCA I10

U BO BTOPOM cCllydyae COOTBETCTBYIOIIAs KOMHCCHUSI (KOJUICTHs) MPUHUMAET
pelIeHre, KOTOPOE OKa3bIBAET MPSMOE BIUSHUE Ha MTpaBa APyroro JUIA.

[Tpu stom Bepxoubiit Cyn P® nmoapoOHO pa3bscHUI, 4TO B MOPSAKE IIIaBbI
22 KAC PO nognexaT 00KaJIOBaHUIO «...MHIWBUAYAJIbHbIC aKThl MPUMEHEHUS
IpaBa HaJIEJICHHBIX MMyOJIUYHBIMU MTOJTHOMOYHSIMU OPTaHOB U JIHII. .., COJICPIKAIIIHE
BOJICU3BSBIICHUE, TTOPOXKIAIONIEE MPABOBBIC MOCIEACTBUS I TPaXaaH U (WJIn)
opraHuzaiui B cepe aIMUHUCTPATUBHBIX U UHBIX MTYOJIMYHBIX TPABOOTHOIICHUIY.
[ToguepkuBaeTcsi, 4TO OCLIOPEHBI MOTYT OBITh J1a’K€ HEHOPMATHUBHBIE 110 CBOEH CYyTH
MUCbMEHHBIE PELICHUs], «...JUIl KOTOPBhIX 3aKOHOJATEIILCTBOM YCTAHOBJICHBI
onpejenieHHble TpeOOBaHUA K TOPAIKY NPHUHATHS, O0(QOPMIICHHIO (PEKBU3UTaM),
conepxkanuto». KputepusiMu penieHus, nopoKIarIIero NpaBoBbIE MOCIEICTBUS,
MOTYT OBbITh, B UaCTHOCTH: «...yCTAHOBJIEHUE 3aIlpeTa OINpPEACIEHHOIO MOBEACHUS
WJIM YCTAHOBJIEHUE OMPEIEIICHHOTO MOpsJIKa AEUCTBUM, IPEJOCTaBICHHE (OTKA3 B

NpEJOCTaBICHNN) TpaBa, BO3MOXKHOCTb IMPHUBICUEHUS K  OPUAUYECKON

30 Cm.: Denepanbrblii 3ak0H «O rocyJapcTBEHHOM TpaXIaHCKON cityx0e Poccuiickoii ®eneparum» ot 27 urons
2004 rona Ne 79-®3 // CTIC «Koncynbrantllmocy.

31 Cm.: denepanbuslii 3akon «O6 opranax cyseickoro coobuectsa B Poccuiickoit ®enepamuun” ot 14 mapra 2002
roga Ne 30-@3 CIIC «Koncynsrantllnocy.
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OTBETCTBEHHOCTM B CIIy4ya€ HEHUCIOJHEHUS COACPKAIIUXCSI B JOKYMEHTE
TpedoBauuii» (1. 3, 6. [locranoBnenus [Inenyma Bepxosuoro Cyna P® ot 28 utons
2022 roga Ne 21)%2,

Kak mnpexacraBnsiercsi, pelieHuss KOHKYpCHOM komuccun 1o 3akoHy «O
rocyJaapcTBeHHou ciyxk0e Poccuiickoit deneparumy, a Takke MHOKECTBO JPYTHX
peleHnil rocyJapCTBEHHBIX M KBa3UT'OCYJIaPCTBEHHBIX MyOJWYHBIX OPraHOB B
CIIY’K€OHBIX, COIMAJIBHBIX W TEHCHOHHBIX CHOpaX TOJHOCThIO OTBEYAIOT
chopmynupoBanHbiM BepxoBHbiM Cyaom P® kputepusiM akrta, MOpPOXKIAIOIIETO
IIpaBOBBIE NOCIEACTBUA. TeM He MEHee, MCTIBI MO JieJaM 00 MX OcCHapUBaHUU
HeponoyvaroT npeaycMoTpeHHbIXx KAC PO nponeccyanbHbIX TapaHTH, KOTOPHIE
MOTJIY ObI MOBJIUSTH HA BOCCTAHOBJICHHUE U 3AIIUTY UX MPAB U 3aKOHHBIX HHTEPECOB,
YTO CHpPaBEIMBLIM OBITh IPU3HAHO HE MOXKET.

DaKTUYECKYIO «CIa00CTh» CTOPOHBI B COIIMAIIBHBIX OTHOIICHUSIX MPU3HABAI
u BepxoBnbiii Cyn PO®. Tak, B 0AHOM U3 Aed O NMPU3HAHUU HE3aKOHHBIM OTKa3a
«lleHTp conmanpbHOW MOAJIEPKKU HaceneHus no r. KoMmcomonbCcky-Ha-AMype» BO
BKJIFOUEHUHU B CIIMCOK CEMEU U TPaXKJaH, KUJIbIE IOMELIEHUS] KOTOPBIX YTPAUYEHBI B
pe3yJIbTaTe YPE3BBIYAWMHON CUTyallM MPUPOAHOTO U TEXHOTEHHOTO XapakKTepa Ha
TeppuTopur XabapoBCKOTo Kpas B urojie — aBrycre 2019 r., Kkoierusi, COCIaBIINCh
Ha npaBoByr no3uiuio KoncrturyumonHoro cyga PO, mpsmo ykasana, 4To B
OTHOUIEHHUSIX, CBSI3aHHBIX C TMPEIOCTABICHUEM MEpP COLMAIBHON TOAAEPKKH,
rpaKJaHUH BBICTYMAET KaK «cjabas cTopoHa». B CBA3M ¢ 3TUM «...MpUMEHEHUE
IIPaBOBBIX HOPM 0€3 ydyeTa BCceX OOCTOSITENIbCTB JI€JIa MOXKET MPUBECTH K TOMY, YTO
€ro MMYIIECTBEHHOE ¥ COLMAIBHOE MOJIOKEHUE OYIET 3HAUUTENBHO YXyAIIEH0». 6

Brixon w3 cuTyauuu BUAMTCS JHUOO B PACHPOCTPAHCHUHM aHAJIOTHYHBIX
rapaHTuil B BUJE NepepacipeiesieHus OpeMeHH JOKa3bIBaHUS U TIOJITHOMOYUH Ccyja

I/ICTpe6OBaTB J0Ka3aTcCJbCTBA IIO0 COOCTBEHHOM HMHUIIMATHBC Ha TI'PaKIaHCKOC

%2 Cm. taxxke: Omnpenenenne Koncturyumonnoro Cyna P® or 15 oxrsabps 2024 roma Ne 2634-O // CIIC

«KoncynsranTllmocy.
33 Cwm.: Onpenenenne CynebHOl Koyuieruu mo rpaxaanckum aenam Bepxosroro Cyaa P® or 14 gespans 2022 rosa
Ne 58-KI'21-14-K9 // CIIC «Koncynbrantllmocy.
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CYyJONpPOU3BOJACTBO JUISI TAaKUX KaTeropuil Jen, Jgub00 OTHECEHHE HX K
aIMUHUCTPATUBHOMY CyI0IIPOU3BOACTBY 10 npaBuiaMm KAC PO.

Eme oaHuM mpuMepoM ypaBHUBaHHMS HEpPAaBHBIX BO3MOYKHOCTEH B
LIMBUJIMCTUYECKOM IPOIECCE MOXKET CIYKUTh HA3HAYEHUE OTBETUHUKY, MECTO
KUTEIHCTBA KOTOPOTO HEM3BECTHO, aJIBOKAaTa B KauecTBe mpenacrasutens (cT. 50
[TIK P®; 4. 4 ct. 54 KAC P®). [TockonbKy B CUTy 00bEKTUBHBIX 00CTOSITEIBCTB
JMIIO, O TIPaBax M 3aKOHHBIX MHTEpecax KOTOPOro OyJEeT BHIHECEH CyAeOHBIN akKT,
HE MOXET OBITh M3BELIEHO O Cy/IeOHOM MPOIECCe U €ro pe3ysibTare U MPUHATH
COOTBETCTBYIOIIME MEphI, TpeOyeTcs CO3/laHHEe JOMOJHUTENbHBIX TapaHTUH €ro
3aIMTHI, YTO BIOJHE OTBEYAET OCHOBHOM LI€JIM HUBUIIMCTUYECKOTO MTPOLIECCa.

OOpaiieHne npoKypopa B CyJl C 3asBJICHHEM B 3alIUTY MpPaB U 3aKOHHBIX
MHTEPECOB IPAKJIaH, KOTOPBIE MO YBAKUTEIbHBIM IPUYUHAM HE B COCTOSTHUU 3TOTO
clienaTh, TAKXKE CTOMT PacCMAaTPUBATh KaK MEXAaHU3M 3aIUTHl «CIa00l CTOPOHBI»
(ct. 45 TTIK P®). OgHako He BIOJIHE MOHATHO, TOYEMY MPOKYPOP JIMIIEH TaKUX
MOJIHOMOYHI B AHAJIOTMYHBIX CUTyalUsX B apOUTPaKHOM IIPOLIECCE.

ApOUTpaKHBIM Cy/1aM MOJICY/IHBI JieNa ¢ y4yacTHeM (PU3HUecKux Jul (4. 2 CT.
27 ATIK P®), koTopbl€ Takke MOTYT OBbITh JIMILIEHBI BOBMOXHOCTH 3alIUTUTH CBOU
IpaBa W 3aKOHHBIE HMHTEPECHl B CYAE IO TEM JK€ YBAKHUTEJIbHBIM IPUYMHAM.
Hanpumep, apOutpaskHble CylIbl pacCMaTpUBAIOT Jiejia 10 BCEM KOPHOPaTHUBHBIM
CIOpaM, CBS3aHHBIM C CO3/IaHHEM, YIPABICHUEM WJIH YYaCTHEM B KOMMEPYECKOU
opranmzanuu (4. 1 ct. 225.1 AIIK P®), BHe 3aBUCHMOCTH OT €€ (DMHAHCOBBIX
MoKasaTelsield, COCTOSHUS 3710POBbsl U (PMHAHCOB €€ YYaCTHUKOB U T.A. [loaTomy
(bopMalIbHO KOMMEPYECKHI XapaKTep TaKoro KOPIOPATUBHOIO CIopa HE JOJIKEH
IPENSATCTBOBATh BO3MOKHOCTH 3alllUThl (DPU3MUECKOr0 JIMIA, KOTOPOE MOMKET
SBJISITCS «CIIA00M CTOPOHOI.

Pasnuune B peryiMpoBaHMM B  TPaXJAHCKOM U apOUTPaXKHOM
CYJOIIPOU3BOJICTBE HE OMPABAAHO C TOYKU 3PEHUS JOCTHKEHHUS LIEJIEBBIX YCTAHOBOK
IMBUJIMCTUYECKOTO CYJONPOU3BOJICTBA, A TaKXK€ MPOTUBOPEUUT MPUHLIUITY
paBeHCTBa BCEX MEpe] 3aKOHOM U CYIOM, M MO3TOMY HE MOXET ObITh MPU3HAHO

CIIpaBCAJIMBBIM.
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3. Ipunyun 2ocyoapcmeennozo asvika. [10CKONBKY CyIONPOU3BOJCTBO
ocylIecTBisieTcs B popme BepOaTbHON KOMMYHHUKAITUH MEX/Ty COOTBETCTBYIOIIUMU
YY4aCTHUKaMHU TIPOIECCa, MCMOJIb30BAHME B IUBUIMCTUYECKOM MPOIECCE SI3bIKA,
MOHSTHOTO OOJBIMMHCTBY HaceneHus PO unu cooTBeTCTBYyIOMIEH pecrmyOnuku (B
cilydae ¢ Cy/laMH 00IIei IOpUCTUKIINK ), @ TAKKE 00eCrieYeHHEe U1, HE BJIJICIOIINX
TaKuUM S3bIKOM TiepeBOTIUKOM (4. 2 cT. 9 I'TIK PD; 4. 2 cT. 12 AIIK P®; 4. 2 cT. 12
KAC P®), sBiusercs HEOOXOAUMBIM  MHUHHMAIBHBIM  YCIIOBUEM TSt
(GYyHKIMOHUPOBAHUS MBHJIMCTUYECKOM TMpoIlecCyanbHOl (OpMBI B LIETIOM,
JEHUCTBUAS BCEX OCTAJIBHBIX MPUHIIMIIOB W, OCOOCHHO MPHHIIMIIOB 3aKOHHOCTH,
paBeHCTBA BCEX Mepea 3aKOHOM M CYJIOM, MPOIIECCYATbHOTO PaBHOIIPABUS CTOPOH,
COCTSI3aTEIBHOCTH, TJIACHOCTH, YCTHOCTU U OOBEKTHUBHON HCTHHBI. HemoHSATHBIM
JuIy mporecc (paKTUIECKH HE CIIOCOOEH BECTH K 3alllUTE €ro MpaB M 3aKOHHBIX
WHTEPECOB, a TAK)KE HE MOXKET ObITh BOCIIPUHSAT B KQUE€CTBE CIPABEIJIMBOTO, KAKUM
Obl O€3yMpPEUHBIM HU OBLJIO OBl PACCMOTPEHHUE JIEJIa U €T0 Pe3yJIbTarT.

4, Ipunyunvl cocmsasamenvbHocmu u 06veKmueHou ucmunsl. 1 IpUHIATIBI
COCTSI3aTEIBHOCTH U OOBEKTUBHON MCTUHBI SBJISIOTCS KIFOUEBBIMU TapaHTUSIMH U
YCIOBUSIMHU, BO-TIEPBBIX, YCTAHOBJIEHHUS B paMKaX KOHKPETHOTO Jella TpaB U
3aKOHHBIX HMHTEPECOB, OXpaHSAEMbIX MPABOBOM CHUCTEMOW U, BO-BTOPBIX,
MPEIOCTABIICHUs UM HaJIeXalle 3aluThl, KoTopas OyJIeT COOTBETCTBOBATH
OOCTOATENBCTBAM JAHHOTO KOHKPETHOTO Jefla M MPUMEHHUMBIM TOJO0XKCHHSIM
MaTepHaIbHO-TIPABOBOTO 3aKOHOATENbCTBA. VICKITIOUNTENBHOE 3HAUCHUE JAHHBIX
MPUHIIAIIOB OOYCJIOBIEHO TE€M, YTO OHH HaMpsIMyIO0 CBS3aHBI C I[CHTPATbHBIM
DJIIEMEHTOM  IMBUJIMCTHYECKON  MpoleccyalbHO  (QopMbBl  —  TpoIeccoM
JTIOKa3bIBAHMSI.

A.D. BopoHOB OTMEUAaeT, YTO COCTI3ATEIBHOCTH CYJONPOU3BOJICTBA
MIpeArnosaraeT COpeBHOBaHNWE CTOPOH HE TOJBKO B IIPOIIECCE TIOKA3bIBAHUS, HO U ITPU
peanu3alnuy HHEIX IPOLEcCyalbHbIX npas®?, BmecTe ¢ TeM cyne6HOE NOKa3bIBAHUE
OCTaeTCsl HE TOJBKO LEHTPOM COCTA3aTEeIbHOIO Hayajga, HO U  BCEro

MUBHUJIIMCTUYICCKOI'O IIPOU3BOACTBA.

34 Boponoe A.®. Tlpuruunsl rpaxanckoro nponecca. C. 360.
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Kak ykaseiBaer B.B. MomuaHoB, yenv cydebHnozo Ookasvleauusi, KOTOpas
3aKJTFOYACTCSI B YCTAHOBJIEHWW OOCTOATENHCTB, WMEIONUX 3HAYCHUE IS
MPaBUJIBHOTO PAcCMOTPEHHUS M pa3pelieHus Jeja, MpeaornpeesieHa IeJIeBbIMU
YCTAaHOBKAMH ITUBHJIMCTUYECKOTO TPOIlecca M HEOOXOoAMMa ISl WX JOCTHKCHUS.
Opnako oHa He 3aMeHseT CcoOOH OCHOBHYIO II€Jib I[UBHUIIMCTHYECKOTO
CYJIOIIPOU3BOJICTBA, TIOCKOJIbKY HEOOXOJUMO «...K YCTaHOBJIEHHBIM (aKTam
MIPUMEHUTH COOTBETCTBYIOIIYI0O HOPMY 3aKOHa, 0€3 Yero HEBO3MOXKHO CHENaTh
BEPHBIN BBIBOJ O JEHCTBUTENBHBIX MpaBax U OOS3aHHOCTSAX CTOPOH, a 3HAYUT,
IPaBHIILHO Pa3pEIlNTh JIeJI0 U 3alUTUTh HAPYIIECHHbIE IpaBa» >,

Urtak, cynebHoe poka3piBaHue, Kak cdepa, B KOTOpoll Hambosiee SpKO
MPOSIBIISIETCS] COCTA3ATENIHHOE Hayaslo CyI0MPOU3BOICTBA, SIBISETCS HEOOXO0IUMbIM
ATAllOM M  CPEJICTBOM  JIOCTUXKEHUSI OCHOBHOW I€IM  IMBHJIMCTHYECKOIO
cynonpousBojacTtBa. Kak mnpesicraBisiercsi, 0e3 YCTaHOBIEHUSI JACHCTBUTEIHHBIX
OOCTOSITENILCTB  JIeJIa HEBO3MOXKHA 3alllUTa MpaB M 3aKOHHBIX HMHTEPECOB,
OXpaHSEMBbIX MPaBOBOM CHUCTEMOH, TMOATOMY TMPUHIMI COCTA3ATEIbHOCTU
HEOOXOJMMO  paccMaTpuBaTh Kak  BaKHEHIEe CpPEICTBO  YCTAHOBJIICHUS
00BEKTUBHOM MCTHHBL.

[TpyHIMT OOBEKTUBHOM MCTHHBI, CTABIIMH MPEIMETOM MHOTOYHMCICHHBIX

UCCIIeIOBaHMIT®

, OTHOCHUTCS B COBPEMEHHOW JOKTPHHE K JUCKYCCHOHHBIM.
[IprunHOM packona B OTEYECTBEHHOW HayKe NOCHyKuio uckimoueHue n3 [TIK
PCOCP 1964 roma mnonoXeHUM, NPEANUCHIBAIOIINX CyAYy YCTaHABIUBAaTh
NEUCTBUTENIbHBIE OOCTOSITENIbCTBA Ji€Nla, NpaBa U OOA3aHHOCTH CTOPOH, HE

OIrpaHUYIUBAsiCH ITPCACTABJICHHBIMU CTOPOHAMHU JOBOJAaMH U JOKA3aTCIbCTBAMU (CT.

35 Monuanoe B.B. OCHOBBI TEOpHH JIOKA3aTENbCTB B TPAXK/IAHCKOM TIPOLIECCYaTbHOM TpaBe: yuebHoe nocobue. C.
70.

366 Cm. manp.: Agpanacwves C. @. Tpobnema HCTUHBI B IPAKAAHCKOM CyA0IpousBoacTee. M.: 2025. 208 c.; Bounep
A.T. N36pannsie Tpyasl. [IpoGneMsl ycTaHOBICHHS UCTHHBI B TPaKAaHCKOM mporecce. M., 2017. 656 c; Bopownos
A.®. OBomonus (yHKIMOHAIBHBIX IPHHINIIOB TPAKAAHCKOTO Iporiecca. Juc. ... 1-pa ropua. Hayk. M., 2009. C. 55-
85; I'ypeuy M.A. TlpuHuun 00bEKTHBHOM UCTHHBI COBETCKOTO IPayKIAHCKOTO IpoIecCyanbHoro npasa // CoBeTcKoe
rocyaapctBo u mpaBo. 1964. N 9. C. 98-107; Kypwires C. B. Yxa3. cou. C. 38-5; Mypaovan .M. VctnHa kax
npobisiema cynedHoro npasa. M., 2002. 287 c.; Onezoé M./]. VictiHa B rpakAaHcKOM riporiecce. J{uc. ... KaHa. Iopu.
HayK. M., 1999. 184 c.; Camconoe H.B. IlpuHunn oObeKTHBHONH MUCTUHBI B COBPEMEHHOM aJMUHHUCTPATUBHOM H
TPaXIaHCKOM CYJIONPOU3BOJCTBE // AIMUHHUCTpATHBHOE MpaBo u nporecc. 2019. Ne 2. C. 26-29.
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16 TTIK PC®CP 1964 roma)®®’, a Taxke yCHIEHHE COCTA3aTEIbHOIO HAayaja
rpakJIaHCKOTrO CYJOITPOU3BO/ICTBA.

He BnaBascr moapoOHO B JaHHYIO AMCKYCCHIO, MOXXHO COTJIACHUTBHCS C
MO3UIIMEH TEX YYEHBIX, KOTOpPblE NPHU3HAIOT CYIIECTBOBAaHUE MPUHIMIA
OOBEKTUBHOM UCTUHBI U B MOPEPOPMEHHOM IUBUIUCTHYECKOM IMPOIECCYaTbHOM
3akoHogatenbcTBe (C.®D. AdanacseB, A.T. bouuep, A.®. Boponor, 3.M.
Mypanesan, M. 1. Oneros, /[.A. TymanosB u ap.).

Kak mumcan A.T. bonHep, camo Haau4yue MacIITaOHOM CIOXHOW U
JIOPOTOCTOSIIIEH CyneOHOM MpoLeyphl, BCE YCTPOMCTBO TPAKJAHCKOTO IMpoIecca
CBUJICTEJILCTBYET O HAIICJICHHOCTH 3aKOHOAATENsl Ha 00eCreYeHUEe YCTaHOBJICHUS
JICHCTBUTEIIBHBIX 00CTOSTEHCTB Nea’®e.

ITo muenwuto J[.A. TymanoBa, 6€3 11eJI1 YCTAaHOBJICHUSI 00BEKTUBHON MCTUHBI
COCTSI3aTENBHOCTh IpOIIECCAa TEPSET CBOK ILEHHOCTh M 3HaueHwe. Henb3ss He
COTJIACUTBCSl CO cllenyrole no3uuuei aBtopa: «lIpaBuna cyIonmpou3BOJICTBA
CO3/IAIOTCSl U PEAJTM3YIOTCS TPU PACCMOTPEHUH KOHKPETHBIX Jed SIBHO HE JJIs
caMoro mpolecca, a Jjisl €ro pe3yiabTara <...> rocyJ1apCTBy BaXXHO MPETBOPEHUE B
KU3Hb T€X HOPM, KOTOPOE OHO MOPOJMIIO, OOIIECTBY — YBEPEHHOCTh B JICHCTBUU
ATOTO MPaBa, a JMYHOCTH — TOT (HAKT, YTO MPABO, KOTOPOE BO3HHUKIIO BHE U JIO CYy/Ia,
MM OBLIO TOATBEPKICHON O,

VYueHbli TakXKe IMPU3HAET, YTO B COBPEMEHHOM TIPa)XXJaHCKOM
MPOIIECCYAIbHOM MPABE 3aKIIOYEHBI PEAIbHbIE BO3MOXKHOCTH [IJISl YCTAHOBJIEHUS
OOBEKTUBHOM HCTHHBI. OJTOMY CIy)XaT TpaBuja COBEPIICHUS KaXJA0Tro
MPOIECCYANbHOTO JICUCTBUS, MaKCUMU3UPYIOIIUE BEPOSITHOCTh YCTAHOBJICHUS
NIEHCTBUTENLHBIX 0OCTOATEIHCTB meia’ .

A.®. BopoHOB Tak:ke MoJlaraeT, 4To NPUHLUI OObEKTUBHOM UCTUHBI BCE €lIe

AKTYAJICH OJIS1 HUBUJIIMCTHYCCKOTO ITPOHCCCa U 3aKJIH0YacTCA OH B 00513aHHOCTH Ccylaa

37 Cootserctpyromue nsmeHenue bt BHeceHbl B TTIK PCOCP 1964 roga ®eaepanbHbiM 3akoHOM 0T 30 HOSOpS
1995 roga Ne 189-®3 «O BHeceHMH U3MEHEHHH W TOTIOTHEeHNH B [ paxkaanckuil nporeccyanbHblii kogekc PCDCPy.
38 Bonnep A.T. 36pannbie Tpyabl. [Ipo6ieMbl yCTaHOBIIEHHS UCTHHBI B rpakanckom mpouecce. C. 3, 61.

%9 Tymanoe J.M. HyxeH MU COBPEMEHHOMY CY/ONPOM3BOJCTBY MPHMHIMUN OOBEKTUBHON HCTHHBI? // BecTHuk
Yuusepcurera umenu O.E. Kyrapuna (MI'FOA). 2021. Ne 12. C. 32-33.

370 Tam xe. C. 30-35.
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CTPEMUTHCS K YCTAaHOBJICHUIO JEHCTBUTENBHBIX OOCTOSITENBCTB Jejia, NpaB H
00s3aHHOCTEH  CTOPOH®’.  VdYeHBId CBA3BIBAET INPOOIEMY  YCTAHOBIEHHS
OOBEKTUBHOM HUCTHHBI IIOCPEICTBOM COCTS3aTEILHOTO WM  CJEICTBEHHOTO
npolecca C LEJEBBIMU YCTAHOBKAMHU: «...€CIU TJIABHOW LIENBI0 CUUTATH MPOCTO
PacCMOTPEHHE M pa3pelICHHE JAella — 3TO OAMH IOAXOJ; €CIU LEJNbI CUHUTAThH
3alIUTY HapyIICHHbIX WU OCIHOPEHHBIX IpaB, CBOOOJ U MHTEPECOB, TO 3TO UHOMN
MOAXOMA, BpAX JIA XOPOUIO COYETAIONIMKCS C  aloOJIOTETHUKOW  «YHUCTOU
COCTA3ATEIEHOCTHN 2,

JlaHHbIE MO3WMLIMM CTOMUT MOAJEepkaThb. [IpoBo3riamenue 3aniuThl NpaB H
3aKOHHBIX  HMHTEPECOB  OCHOBHOM  LIE€NBI0O IUBHIMCTUYECKOTO  MpOILECCca,
YCTAaHOBJICHHE JUISI O3TOM LEIM COBOKYIHOCTH IPUHUMIIOB M Pa3BEpHYTOU
MPOLIETYPbl PACCMOTPEHHMS U Pa3pEILICHUS A€l CBUAETENBCTBYET O TOM, YTO C TOUKHU
3peHUs] OOILECTBEHHOTO MPAaBOCO3HAHUS, COBCEM HeOE3pa3nuyHO TO, OyJAeT Jiu B
IpoLecce 3allUIICHO JEUCTBUTENIBHOE, PEalbHO CYIIECTBYIOLIEE IPaBO WU
3aKOHHBIN UHTEPEC.

JIOCTaToO4HO JAO0ATr0 JIUCKYCCHOHHBIM B OTEYECTBEHHOM HAyKe OCTAETCS
coJiep>KaHue MPUHIUIIA OOBEKTUBHOM UCTUHBL. Y YEHbIE, PEACTABISIOINE EPBYIO
rpynny, IOJararT, 4YTO COJAEPKAHME OSTOr0 NPUHIMIA OrPaHUYMBAECTCS
JIOTIO/JIMHHBIM YCTAHOBJIEHHEM TOJBKO (PakTHuecKux obctoarensbcTB aena (M.I.
ApatokoB, K.M. Komwuccapo, A.®D. Kneitnman, M.C. CtporoBuu u p.), a
UCCJIEIOBATENU U3 BTOPOU IPYMIbI BKIIOYAIOT B COACPKAHNE OOBEKTUBHOM UCTHHBI
HE TOJIbKO HCTUHHOE 3HaHKE O (DAKTUUECKOUN CTOPOHE JIeja, HO U €€ IOPUINUYECKYIO
kBamnpukanuio (C.dD. Adanacwres, A.T. bounep, A.®. Boponos, M.A. I'ypBuuy,
H.b. 3eiinep u ap.).

Omnpenensss npuHUUN OOBEKTHUBHOW HCTUHBI, YUYEHBIE U3 MEPBOM T'PYIIIbI
JIENal0T aKIEeHT Ha BEPHOM YCTAHOBJICHUU (PAKTHUECKHX OOCTOSITENLCTB JEla.

[IpaBunbHas ropugudeckas KBanuuKaUs paccMaTpUBAEeTCs, CKOpee, Kak

CJIEJICTBUE JTOCTUKEHUS OOBEKTUBHON MUCTHHEL.

871 Cm.: Boponoe A.®. Tlpunnumel rpaxaanckoro npornecca. C. 68-69
372 Tam xe. C. 65.
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K mpumepy, A.®. KneitHman nosarai, 4To IPUHIIUN O0BEKTUBHOW MCTHUHBI
3AKJIFOYAETCS B TOM, «...9TO CyJ IIPU pa30MpaTeIbCTBE M Pa3pEIlCHUH [eNa J0KEH
CTaBUTh CBOEH WEJBIO YCTAHOBUThL (haxmuueckue oOCMOAMeNsCmed, UMesuiue
Mecmo € 0elicmeumenbHocmu, JOJDKEH BCEMEPHO CTPEMHMTHCH K BBISCHEHHIO
OelicmeUmenbHbiX 63aUMOOMHOUEHUTI CMOPOH, a CYAeOHOE pEIICHHE JOJKHO
OCHOBBIBATLCS HA OOCMOBEPHO YCMAHOGNEHHBIX, MO eCmb  O0O0KA3AHHbIX
obcmoamenvcmeax oena» (Kypcus Mol — @.A)73,

[IpOTUBHUKM BKJIIOYEHHS FOPMAMYECKON KBanM(MHKALMK B COINEPIKAHHE
NpUHIOUNA OOBEKTHMBHOM MCTHHEI OTMEYAlOT, YTO B OTIMYHME OT CAMHX
OOCTOSTENBCTB JIea, X IIPAaBOBas OLIEHKA MEHEE CTAOUIBHA M 3aBHCHT OT PAa3HBIX
(pakTOpOB, BKIIIOYast OOHOBJICHHE 3aKOHA, BO3MOYKHOCTh €r0 ycTapeBaHus u T.1.57%,

AHanM3upys 5TOT ¥ UHBIE JIOBOJBI YUEHBIX, OTHOCAIIMXCS K NIEPBOM TPyIIIIE,
A.T. BouHep oOTMeYal, 4YTO CyJ YCTaHABIMBAET HE JIOObIE (HAKTHUECKHE
0OCTOSATENLCTBA, A TOIBKO TE€, KOTOPHIE B COOTBETCTBHU C OOBLEKTUBHO
CYIIECTBYIOIIMM 3aKOHOAATENLCTBOM HMMEIOT IIPAaBOBOE 3HaueHWe. IlodTomy
YCTaHOBJIEHHE OOBEKTUBHON MCTUHBI BCETA IIPEAONATAET B TOM YUCIIE YACHEHHUE
«...NPABOBOM CYIIHOCTH YCTAHOBJIEHHBIX CYJOM OOCTOSTENLCTB Jeans .

A.®. BOpoHOB Takke BKIIOYACT MOPUIWYECKYI0O KBaTU(UKAIUIO B
CoJepKaHKE TPHMHIUIA OOBEKTUBHOM MCTUHBI, «...ITOCKOJIBKY, IIPEXKIE YEM CYI C
y4acTHEM JIMIl, y4YacTBYIOIUMX B Jiejl€, HA4YHEeT YCTaHABIMBATH HAIUYME WU
OTCYTCTBHE IOPUIMYECKH 3HAUUMBIX OOCTOATENLCTB, CIIEAYET ONPENEIUTh, KAKOBEI
KOHKPETHO 3TH 00CTOATENBCTBA [0 JAHHOMY JeTy»>’S,

OHAaKoO NpEIIOYTEHHE CTOUT OTAATh CTOPOHHMKAM BKIIFOUEHHS B COCTaB
NpUHLOUNA OOBEKTUBHOM MCTUHBI TOIBKO «()AKTUUECKON» MCTUHHOCTH, HO C

HCKOTOPBIMH OT'OBOPKaMH.

373 Knetinman A.®. CoseTckuii rpaxkaanckuii mponecc: Yuebuuk. M., 1954. C. 55.

874 Cm. manp.: Komuccapos K.H. Yxas. cou. C. 38-40.

375 Bonnep A.T. 36pannbie Tpyast: B 7 T. T. 4: [IpoGeMbl yCcTaHOBJIEHUS HCTUHBI B rpaxkaanckom npouecce. C. 112,
378 Boponoe A.®. Tlpurumunsl rpaxanckoro nponecca. C. 69.
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Bcs paccmoTpennas nuckyccusi, Kak IpeICTaBIsIeTCs, B KOPHE CBOEM HUMEET
byHIaMEHTAIBHBIA BOTPOC O BO3MOXKHOCTH BBIHECEHHSI HECKOJBKHX PaBHO
3aKOHHBIX CYJIeOHBIX pelieHuit? Ha 3ToT BOpOC CTOUT OTBETUTH YTBEPIUTEIHHO.

3akperuisisi B MO3UTHUBHOM TpaBe B (hopMe aOCTPAKTHBIX MPABOBBIX HOPM
UMIIEpATUBHBIE MPEACTABICHUS O JOHKHOM, 3aKOHOJATENb CO3/1a€T HE CTOJBKO
MCYEPIBbIBAIOIINM MepeueHb NMPU3HABAEMBIX B JAHHOW MPABOBOW CHUCTEME MpaB U
3aKOHHBIX UHTEPECOB (UTO HEBO3MOKHO), CKOJIBKO OMPEAEIISIET METOA0IOTHUECKUN
MOJIXO0JI, YCTaHABJIMBAET OOLIME OPUEHTUPHI (IIpexkIe Bcero B (QopMe IEIeBbIX
YCTAaHOBOK WM TIPABOBBIX MPUHIIUIIOB), MO3BOJISIOIINE OMPEACTUTh, YTO B JTaHHOM
KOHKPETHOM CJIydae HAJIMYECTBYIOT IpaBa M 3aKOHHBIE MHTEPECHI, MOICKAIINE
3alluTe.

B pamkax Tmpensio’keHHOTO, BO3MOKHOCTh YCTAHOBJICHHS OOBEKTHBHO
MPUMEHUMOTO 3aKOHOIATENIbCTBA, IEPECTAET OBITH A0COMIOTHOM. BO3MOXKHO, 1 TO €
OueHb OOJBIIONW J0JEeH YCIOBHOCTH, CTaBUTh BOIPOC JHIIL 00 OOBEKTUBHOM
CMBICIIC H30PAaHHBIX CYJIOM IPU Pa3pelIeHUH Jiejia TPaBOBBIX HOPM, TO €CTh 00 MX
BEPHOM TOJIKOBaHUHU.

Kpome Toro, TpaIuIiMOHHO MPUHIIATI 00bEKTUBHON UCTHHBI PACCMaTPHBAIICS
UMEHHO B CBSI3M CO CIOCOOOM (COCTS3aTENbHBIM WM WHKBU3HIIMOHHBIM)
pa3sbICKaHMs U coOMpanus (pakTHIECKOro MaTepuana aena’’’,

Ha ocHOBaHWMH W3II0)KEHHOTO, CIEIUATBLHBIM, TPUCYITAM TOJBKO TPHHIIUITY
OOBEKTUBHOM HWCTUHBI HAa3HAYCHHEM CJEAyeT TMpU3HATh YCTAHOBJICHHUE
JNEUCTBUTENBHBIX OOCTOSITENBCTB JeNla i1 WX TMOCIEAYIOIEd MpaBUIbHOU
MPaBOBOM KBaJIM(DUKALIUH.

Peanuzanus npunimna oO»eKTUBHOM UCTUHBI, TAKUM 00pa3oM, HE00X0IMMa
JUISL  TOCTMDKCHHWSI OCHOBHOW TIENM  ITUBHIJIMCTHYECKOTO  CYIONPOU3BOJICTBA,
MOCKOJIbKY TOJIbKO HMCTHHHOE 3HaHME 00 OOCTOSTENbCTBaX Jiefla MO3BOJSET
OTHICKATh B MO3UTUBHOM IPaBE HAWIYUIIHN CIOCOO 3aIUTHI COOTBETCTBYIOIIUX

IpaB )41 HHTCPCCOB, obecrieunB TEM CaMbIM HWHAWBUAYAJIU3UPOBAHHOC

817 Cwm.: Bacwvroeckuii E. B. Kypc rpaxmanckoro mpouecca: CyObeKThl U 0OBEKTHI TIPOIIECCA, MPOLECCYATbHBIE
otHomenus u neiicteus. C. 337; Boponos A.@. IlpuHnuns! rpaxaaHckoro mponecca. C. 69.
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MpPaBONPUMEHEHHE, JIMIIEHHOe (opmanm3Ma, a Takke 3aKOHHOCTh U
000CHOBaHHOCTH CYJICOHOTO PEIIECHUS.

[Ipuniun OOBEKTUBHOW HWCTUHBI HE SBJISETCS MPOTUBOINOCTABICHUEM
NPUHILUNY  COCTS3aTEeIbHOCTH,  KOWUM,  CKOpee,  BBICTyNAeT  MIPUHIUII
ciecTBeHHOCTH 8, OOBEKTHBHAS MCTHHA MOMKET JOCTUIaThCH KakK IOCPEICTBOM
COCTSI3aTENIBHOTO, TaK M WHKBU3HWIIMOHHOTO IIPOLECCA, KAXKIBIA M3 KOTOPBIX
MPEACTABIAET COOOW JHUIIhL METOJ, CIOCO0 YCTAHOBJEHHUS OOCTOSITEILCTB,
MMEIOIIMX 3HAYCHHE JJIS JIeTa.

CocTs3aTeNnbHOCTh, 0€3yCIIOBHO, SIBISICTCS JIOMUHUPYIOIIMM HAadajoM B
IrpaKJaHCKOM U apoutpaxHom npouecce (4. 3 ct. 123 Koncruryuu PO; u. 7 cT. 5
®K3 «O cynax obmeii ropucaukuuu B Poccuiickoit deneparuny; cr. 6 ®K3 «O6
apoutpaxkHbIx cyaax B Poccuiickoit @enepanun»; 4. 1 ct. 12, 56 I'TIK P®; 4. 1 cr.
9, 65 AIIK P®), Ho He abcomoTHBIM® Y. «UucTasy» coCTA3aTeIbHOCTh J0CTATOUHO
JAaBHO OOOCHOBAaHHO TIPHU3HAETCSs B JuTepaType (HaKTOpOM, MEIIAIOIINM
JIOCTUKEHUIO IIEJIEBBIX YCTAHOBOK IMBUJIMCTUYECKOTO Mpoliecca, BKIIOYas
O00BEKTUBHYIO UCTHHY, a TAKKE MPEMATCTBYIONUM BOCTIPUATHIO CYIOTTPOU3BOCTBA

B KAuecTBE CHPABEIIUBOIOSCY,

[loaToMy akKkTHBHas poyib Cylda B CyneOHOM
JnoKa3biBaHuM (4. 2 ¢T. 56, 4. 1 cT. 57, 4. 4 cT. 79, 9. 1 c1. 188 I'TIK P®D; u. 2 cT. 65,
g, 2,4 cr. 66, 9. 1 ct. 82, u. 1 ct. 87.1, 4. 2 cT. 88 AIIK PD), a takxke olriee
cynebHoe pykoBojicTBO npoieccoM (4. 2 ¢r. 12 T'TIK P®; 4. 3 cr. 9 AIIK P®) —
SBJIEHUSI Cyry0O TMOJIOKUTENbHBIE. B  aIMUHUCTPAaTUBHOM CYJONPOU3BOJICTBE
COCTSI3aTENBHOCTh TAKXKE 3aHUMAET Juaupytoliee nonoxenue (4. 1 cr. 14 KAC PO;
4. 1 c1. 62 KAC P®), o1HaKO ¢ CyIIECTBEHHOM 0JIel aKTUBHOCTH Cy/ia, O 4YeM OyJieT
CKa3aHo Jajee.

B HCKOTOPBIX ClIydasaX IIOCJIICA0BATCIbHOC ITPOBCACHNC COCTA3ATCIIBHBIX

HadyaJl HE TOJhKO HEA(P(DEKTUBHO, HO M MOXKET BOBCE BECTH K pe3yJbTaram,

378 Cwm.: Hlepcmiox B.M. Teoperuueckue mpoOeMbl Pa3sBUTHS IPa’kJIaHCKOTO IPOIECCYaNbHOTO, apOUTPasKHOIO
MpPOIECCyaabHOTO NPaBa U UCIOIHUTEIBHOTO Npou3BoAcTBa B Poccuiickoit denepanun. C. 85.

8719 Cm.: Boponoe A.®. Tpuauumnsl rpaxaanckoro npouecca. C. 361.

380 Cwm.: Pasanosckuii B.A. Yxas. cou. C. 70; Yananoe T.M. OpraHu3alMmoHHO-NIPABOBOE 0OECTIEYEHHE PEATU3ALMH
MPUHIIAITA CIIPABEIIMBOCTH B cyaeOHON aestenpHocTH. C. 70-73.
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OOpaTHBIM OT eJNaeMbIX. B Takux ciay4asx aKTHBHOCTb CyJa BOCIOJHSET Te
npobenbl B (PAaKTUUECKOW KapTHHE Jeia, KOTOpble HE MOTYT OBITh yCTpaHEHbI
COCTSI3aTEIbHOCTHIO.

[IpencraBnsieTcsi, 4Yto 1O OOIIEeMy TMpPaBUIy TOBBIIICHHE CyIeOHOU
aKTUBHOCTU B TpOIIECCE€ JOKa3bIBaHUS BO3MOXKXHO B CIyyasix, KOrJa HPHUHIIMI
COCTSI3aTEIBHOCTH MPEMATCTBYET 3alIUTE OXPAHSAEMBIX TPABOBOM CUCTEMOM IpaB U
3aKOHHBIX UHTEPECOB, @ UMEHHO:

1) korma B CHIy OOBEKTHBHBIX TMPUYMH COCTS3aTelbHBIC Havala
CYIIECTBEHHO YMAJIIOT MPUHIUIBI PABEHCTBA BCEX MEpe] 3aKOHOM U CYJIOM H
MPOIIECCYaIbHOTO PaBHOIIPABUS CTOPOH (ITPUCYTCTBUE B JICJI€ «CIA00N CTOPOHBI»);
U

2)  Korma B Jielie CYIIECTBYEeT 3HAYUTENBHBIA ITyOJUYHBIA HHTEPEC U
TpeOyIOTCS MOBBIIICHHBIE TAPAHTUN YCTAHOBJIEHUSI OO BEKTUBHOMN UCTHUHBI.

Kak oTmeuanock paHee, MpUHIIMII PAaBEHCTBA BCEX MEPE] 3aKOHOM U CYAOM,
MpenoJiaraloiuii, mo oodiemMy npaBuiy, GopMaibHOE PaBEHCTBO, TPEOYET TaKKe
ycTpaHeHUs (PaKTUYECKOTO HEPABEHCTBA, KOTOPOE MOXKET SBJISATHCS MPETSITCTBUEM
JUIS pealin3aliid HOMUHAJIBHO MPEIOCTABICHHBIX MPaB M 3aKOHHBIX MHTEpEcOB. B
CUTyallMsIX, KOTJa MO TEM WJIM WHBIM YBAKUTEJIbHBIM MPUYMHAM CTOpOHA (WJIH
CTOPOHBI) UCHBITHIBAET 3aTPyIHEHUE C HECEHUEM BO3JIO)KEHHOTO Ha Hee OpeMeHH
J0Ka3bIBaHMsl, CyJIeOHasi aKTUBHOCTh CTAHOBUTCSI CYIIECTBEHHOM TSI TOCTH)KECHUS
OCHOBHOM LI€JIM LIMBUIIUCTUYECKOTO CYJOPOU3BOCTBA.

B xagectBe mpumMepa MOKHO MPUBECTH HAJIEJICHUE CyJa JOMOJIHUTEIHHBIMU
MOJTHOMOYHSIMH IO HCTPEOOBAHUIO T0KA3aTEILCTB MO COOCTBEHHOW MHUIIMATHUBE B
Jenax, BO3HUKAIOMIMX W3  QJIMHUHHCTPATUBHBIX W  HMHBIX  MYyOJUYHBIX
npaBooTHOIIeHUH (4. 5 cT. 66 AIIK PD; 4. 2 ct. 14; 4. 1 c1. 63 KAC PO). [Ipuunnsl
TaKOTO PEIICHUS SICHBI — TPaK/IaHe W OpTraHU3AINK, HE HAJEICHHBIC TyOINYHBIMU
MOJTHOMOYMSMH, SBIISIOTCS «CJIa0OM CTOPOHOW» B CpPaBHEHUWU C OpraHaMu
rOCyIapCTBEHHOM BJIACTH U JIOJDKHOCTHBIMU JIUIIAMHU.

Kpowme Toro, nemna aiMUHUCTPAaTUBHOTO CYIOMPOU3BOACTBA, XOTh U SBJISIOTCS

OUBUIUCTUYCCKUMMU II0 CBOCH CyTH, HCIIOCPCACTBCHHO 3aTparuBaroT HY6J'II/I‘IHBIC

128



uHTepechl. Clie10BaTeNIbHO, 0 MEPE CHUKEHUSI BOBMOKHOCTEH /1JI1 YCTAHOBJICHUS
JEUCTBUTETLHBIX OOCTOSITENBCTB JIeJla TOCPEACTBOM COCTSI3aHUS CTOPOH U
YBEIMYEHHUS IMyOJIMYHON 3HAYMMOCTH JIejla TOJKHBI BO3PACTaTh JOMOJHUTEIbHbBIC
rapaHTUU JOCTUKEHUS 11eJIed [IMBUIIMCTUYECKOTO CYA0MPOU3BOICTRA.

J.A. TymaHOB BepHO OTMEYaeT, YTO AaKTUBHOCTh Cy/Ja CIIOCOOHA
«...00€CTIeUnTh YCIOBUS JUIsl ONTUMAIBHON 3alTUThl HHTEPECOB CJ1a00i CTOPOHBIY,
a Takke TpeOyeTcss mpu pPacCMOTPEHUHU 3HAUMUTENIBHOTO YHUCHA JIEeJl, CBA3AHHBIX C
OOIIIECTBEHHBIMU HWHTEPECAMH «...BHE 3aBUCUMOCTH OT TOr0, B KakoWh U3
Pa3sHOBHIHOCTEH CyIeOHOTO IPOLIECCA OHHU PACCMATPUBAIOTH L,

K npumepy, paccmaTpuBaembie B MOPSIKE TPAXKIAHCKOTO CYyA0TPOU3BOACTBA
Jena, CBA3aHHBIE C BOCIHMTAHHMEM JETEH°C?, XapaKTEPU3YIOTCS CYLIECTBEHHBIM
MPUCYTCTBUEM MyOJIMYHOTO (0OIIECTBEHHOT'O U TOCYJIJAPCTBEHHOT0) MHTEpECa, YTO
HalpsAMyl0 clielyeT U3 OTpakeHHbIX B KoHctuTynum PO wummnepaTuBHBIX
MPEICTABIICHU O TOM, YTO TOCYAapCTBO 003aHO 3alIMIIATh CEMbIO, MATEPUHCTBO,
OTIIOBCTBO M AETCTBO (4. 1 cT. 38; myHKT k.1 CcT. 72), a 1eTU ABIAIOTCA BAXKHEHIITUM
MPUOPUTETOM TOCYIAPCTBEHHOMN MOMUTUKH (4. 4 cT. 67.1).

Kpome Toro, maHsHble Aena XapakTepU3YIOTCS CI0XHOCTBbIO (PaKTHUYECKOTO
COCTaBa, JOKa3bIBAHHE KOTOPOTO HE BCET/Ia MOXKET OBbITh BBIMOIHEHO TSHKYIIHUMCS
HajuIe)KanmM  oOpa3oM. CJO0XKHOCTh TaKuX [l YCyryoJjseTcs HaJudyheM B
MPUMEHUMOM 3aKOHO/IaTE€JIbCTBE MHOTOUHCIICHHBIX OILICHOUHBIX MOHSITUH, KOTOPbHIC

TIO/UIEKAT HAMIOJIHEHHIO CYJIOM C YYETOM JEHCTBUTEIBHBIX OOCTOATENLCTB Ae1ases,

381 Tymanoe JJ.A. 3amuTa 06IECTBEHHBIX HHTEPECOB B TpaxkaHCKoM cyponpoussosactse. C. 383.
%2 K HMM OTHOCATCS, HANPUMED, Jejia 00 OrpaHMYEHNH WM JIMIIEHHH POJUTENBCKHX TIPaB, BOCCTAHOBJIEHUH M
OTMEHE OTPaHHYCHUS B POANUTEIHCKHUX IPaBax, YCTAHOBJIEHHH OTLIOBCTBA (MAaTEPHHCTBA), OCIIAPUBAHUN OTIIOBCTBA
(MaTepHHCTBa), OTpeICTICHUU MECTa )KUTeNbCTBa AeTel u T.4. Cm.: 1. 1 [Tocranosnenus [Inenyma Bepxoaoro Cyxna
P® ot 27 mas 1998 rona Ne 10 «O npumMeHEeHUH CyJaMH 3aKOHOJIATENIbCTBA MIPU Pa3pELIEHUH CIIOPOB, CBA3aHHbBIX C
BocriutanueM nereit» // CIIC «Koncynprantllmocy.

33 K npumepy, pOAMTENM MOTYT ObITh JHMILIEHBI POAMTENLCKUX IIPaB, €CIIM OHM: VKIOHAIOMCS OT BbIIOJHEHUS
POIUTENBCKUX OOS3aHHOCTEH, B TOM YHCIE NPH 310CMHOM VKIOHEeHUU OT YIUIaThl aJIMMEHTOB; OTKA3bIBAIOTCA Oe3
VBAICUMENbHbIX NPUYUH B3ATh CBOETO peOCHKA M3 POAMIBHOTO JoMa (OTAeNeHMs) Tu00 M3 MHOM METUIMHCKOMN
OpraHu3aIiy, 00pa3oBaTEIbHON OpraHM3aIlUH, OPTaHU3AIMH COIHATFHOTO OOCITYKMUBAHHMSA WM M3 aHAJIOTHYHBIX
OpTaHM3aLWH; 310ynompedaaiom CBOUMH POAUTEIBCKUMHE IIPABAMH; JCeCmoKo 00pAaIIaloTCs ¢ AETbMHU, B TOM YHCIIE
OCYLIECTBIISIIOT ~ (PU3NYECKOE WIIM IICUXMYECKOe Hacuniue HaJ HUMH, TOKYIIAIOTCS Ha WX II0JIOBYIO
HerpukocHOBeHHOCTS (cT. 69 CK P®; 1. 16 ITocranoBnenus [Inenyma Bepxosroro Cyna P® ot 27 mas 1998 rona
Ne 10). Kaxnoe u3 BBIIECICHHBIX MOHATHI SIBISI€TCS OLEHOYHBIM U HAAEISETCS KOHKPETHBIM COJEpXKaHUEM Ha
OCHOBAHHH CYJICHCKOro NPaBOCO3HAHMUS IIPUMEHHUTENILHO K 00CTOSITEILCTBAM KaXI0TO JIela.
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BHe BCAKMX COMHEHHMH ydYacTHE B TaKHMX [J€JaX OpraHoB OIEKH H
noneuntensetBa (cT. 78 CK P®; ct. 47 I'TIK P®) sBasieTcs BaxHOU rapaHTuei u
coleicTByeT (OPMUPOBAHUIO TPABUIBHOIO BOCHPUATHS OOCTOSITENBLCTB Jeiia
cyaoM. OTHAKO B CHILy TOTO, YTO B TAKUX JI€JaX 3aTParuBarOTCs MpaBa U 3aKOHHBIE
MHTEPECHl KAK CaMUX JIeTel, KOTOpPbIE HE CIIOCOOHBI CAMOCTOSITENIBHO ONIPEEIATh U
3alUIIATh UX, TaK U UX POAMUTENEH, YCHIHOBUTENIEH, ONEKYHOB, MOMEUUTENEH U
YIEHOB MX CEMEM, JOINOJIMHHOE YCTAHOBJIEHHE OOCTOATENBCTB, BXOMSIIUX B
IpeaIMeT 10Ka3bIBaHUs, CTAHOBUTCS OyKBaJIbHO Cy/IbOOHOCHBIM. OT TOTO, OyIEeT J1n
YCTaHOBJIEHA MCTHHA 110 JIEJTy, 3aBUCUT 3a4acTyI0 HE TOJIBKO ITOCIIEYOIIast HCTOPHUs
pebeHKa M BCEX CBS3aHHBIX C HUM JIML, HO M €ro (pU3M4YECKOE BBIKUBAHUE,
COCTOSIHME 310POBbE, Pa3BUTHE.

JUIst TOCTHKEHUSI OCHOBHOW 1LI€JIM HUBWIMCTHYECKOTO CYJONPOU3BOJICTBA B
TaKUX JeJax Cyay JOJDKHO OBbIThb MPEeJOoCTaBICHO IMPaBO HUCTPeOOBATH
JI0Ka3aTeNbCTBA 110 COOCTBEHHOM MHUIMATUBE S,

B 1enoM M0>KHO TOBOPUTE O HEOOXOIUMOCTH CKPYITYJIE3HOTO aHAIN3a BCETO
LIMBHJIMCTUYECKOTO MPOLECCYATBHOIO 3aKOHOJATENBCTBA C LENBbI YCTAHOBICHUS
KaTeropuii Jei1 © CyAeOHBIX NpOUEAyp, B KOTOPBIX HaJEJIeHuEe cyjaa
JIOTIOJIHUTEIbHBIMU  MTOJIHOMOYHUSIMU [0  UCTPEOOBaHMIO JOKa3aTeJIbCTB IO
COOCTBEHHOW  WHUIMATHBE  OOECIEYUT  JIOCTHIKEHUS  OCHOBHOM  LIEJH
HMBUJIMCTUYECKOTO TIpoliecca, HE Hapylias MNOpud 3TOM JPYrHe€ MPUHLIUIBI
LIMBHJIMCTUYECKOTO IPOLIECCA, TAKUE KAK COCTA3ATEIBHOCTD, PABEHCTBO BCEX NEPE]T

3aKOHOM U CyJIOM, ITPOLIECCYaIbHOE PAaBHONIPABUE, U HE3ABUCUMOCTD CYIEH.

384 BriojiHe IOMYCTUMBIM TAKKE MPEACTABIAETCS HajeleHMe Cy[a STHUM MOJHOMOYMEM B aJHUMEHTHBIX CHOpax, B
KOTOPBIX TaK)Ke MPUCYTCTBYET 3HAYUTEIBHBIN MyOIMYHbBIH HHTEPEC, 3aKITI0YAIOINIACS B IPU3HAHNH U 00ecTIeYeHUH
0e3ycIIOBHOTO TMpaBa peOeHKa Ha MOJyYEHHE COJEpXKaHUS OT OOOHMX POJWTENEH, KOTOpOoe HEOOXOTUMO IS
MOJIJIEPIKAHUS €T0 KUIHEACITSILHOCTH U MOJHOIICHHOTO pa3Butus (1. 1 ct. 61, m. 1,2 ct. 80 CK P®). Kak ormeTui
Koncrurynmonnsiii Cyx P®: «...momoxxenus myHkTa 1 cratem 61 m myskta 1 cratem 80 CemelHOro Komekca
Poccuiickoit @enepaiiu, uMes 1eJ1bI0 0XpaHy MpaB U HHTEPECOB HECOBEPILICHHOJIETHUX ACTEH, CO3/laHue YCIOBUH,
00eCTIeYNBAIOIINX UM JIOCTOWHYIO KU3HB, OJIATOCOCTOSIHUE W CBOOOTHOE pa3BHTHE, OyAy4H HAIPaBIICHBI HA 3aIIUTY
CeMbH, MaTepUHCTBA, OTIOBCTBA M JETCTBA, OTPaKaroT IPH3HAHHE OOIIECTBEHHONW 3HAYMMOCTH pPAaBHBIX
POIUTENBCKUX TpaB W OO0s3aHHOCTEH MaTepd U OTLA HECOBEPIICHHOJIETHETO peOeHKa, 4YTO COTNacyeTcs C
KOHCTUTYIIHOHHBIMU I[EHHOCTSIMU CIIPaBEUIMBOCTA W  IOpUAMYECKOro paBeHcTBay. Cm.: IlocraHoBneHme
Koncrurynmonuoro Cyna P® ot 14 anpens 2022 roga Ne 15-I1 // CIIC «Koncynbrantllnroc.
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B kauectBe emie OMHOTO MpHUMepa MOXKHO KPAaTKO PacCMOTPETh 0CO00e
POU3BOJCTBO. B femax oco6oro mpon3BoACTBA OTCYTCTBYET CIIOp O mpase (4. 3 CT.
263 T'TIK P®), a ero menb, COOTBETCTBEHHO, COCTOUT B IPHU3HAHHUU U OXpaHe
OecCTOpHBIX TIPaB M 3aKOHHBIX HHTEpecoB. Ho HECMOTps Ha TaKylo CyIIECTBEHHYIO
cnenuuKy, TOPSJIOK 0co00ro IMPOM3BOACTBA HECWIBHO OTJIMYACTCS OT
obmenckoBoro (4. 1 ¢t. 263 I'TIK P®). [IpaBuiia cyneOHOro JOKa3bIBaHUS B TAHHBIX
BUJIaX TPAXKIAHCKOTO CYJOTIPOM3BOJICTBA BOBCE HIICHTUYHBI.

B sTHX nenax HE MPOCIEKHUBACTCS TOBBIMICHHOTO IMyOJWYHOTO WHTEpeca,
OJTHAKO IIEJTH, CTOSIITUE TIEPE]] 0OCOOBIM MPOU3BOACTBOM M MPEAONPEACICHHBIC MU
MpoIeCCyalbHbIE OCOOCHHOCTH PACCMOTPEHHUS Jella CBUICTEIBCTBYIOT O
11e71eCO00pa3HOCTH TOBBIIMICHUS AKTUBHOCTH CyJa, B TOM YHCIJE IOCPEIACTBOM
MIPEIOCTABIICHUS €My TIOJHOMOYMA TI0 COOMpaHWI0 JOKAa3aTeIhCTB IO CBOEH
uHUIMaTuBe. IloTOMy CTOMT corjacuTbes €O cienyromuMm MHeHueM B.B.
ApryHoBa: «...NMPUHIMI aKTHBHOW pOJM cyJa B jAejax 0co0O0ro Mpou3BOJCTBA
UMEET CBOE€ COOCTBEHHOE COJCP’KaHHE, BRIPAKAIOIIEECS B COTPYAHUIECCTBE Cyaa U
3asiBUTENS  (3aMHTEPECOBAHHBIX  JIMI), B  pa3paboTke  (HAKTUYECKOTO
MPOIIECCYATHHOTO MaTeprajia C Y4eTOM MHEHHS KaK0TO M3 yYaCTHUKOB TpoIecca
C IIpaBOM CyJa coOHUpaTh JOKa3aTelbCTBA II0 CBOCH HWHUIIMATUBE B IEJIAX
BBISICHCHUS JICHCTBUTEIBHBIX MPABOOTHOIICHUHA 3asBUTENS U 3aWHTEPECOBAHHBIX
I,

Ha ocHOBaHMM  BBINIEH3I0)KEHHOTO, JIOMYCTUMBIM  IPEICTABISACTCS
3akperieHue B ¢T. 57 T'TIK P® oOieit HOpMbI, TpeaycMaTpUBaroIIei MpaBo cyaa
UCTpeOOBaTh JOKA3aTEILCTBA IO COOCTBEHHON MHUIIMATHBE B IEJIAX MPABUILHOTO
PaAcCMOTPEHUS U pa3peIIeHus Ae:

1)  ecnm 3TO MOJHOMOYHUE MPSIMO MPEIYCMOTPEHO B 3aKOHE, HAIPUMED,
86

IIPH PACCMOTPEHHUH JE]1, B KOTOPBIX®

385 TTo6poonbHas (beccriopras) ropucaukius B Poccun u 3a pybexom (Bocrounas u 3anansas Espona, JlaTunckas
Awmepuka, Kurait) / [Tog pen. B.B. ApryHosa. M., 2014. C. 61.

%8 TToMHMO PacCMOTPEHHBIX CIIOPOB O BOCIUTAHMH M JIeJl 0COOOTO MPOM3BOJCTBA, K TAKUM JIENIaM BIIOJIHE MOTYT
ObITh B IEPCIEKTUBE OTHECEHEI, K IIPUMEPY, COLMATbHBIE, IEHCHOHHBIE U CIy’KeOHbIE COPHI, HEKOTOPbIE KATErOPHH
TPYIOBBIX CIIOPOB, J€la O HECOCTOATENbHOCTH (OAHKPOTCTBE), JeNa, CBA3AHHBIE C OCYIIECTBIEHHEM (DYHKIIMIA
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— TPHUCYTCTBYET 3HAYUTEIHHBINA MyOJIMYHBIN HHTEPEC;

— 1enecooOpa3Ha MOBBIIIEHHAS AKTUBHOCTD CY/1a;

- Hapymaercs (GakTUIeCKOe PaBEHCTBO CTOPOH, MPUCYTCTBYET «ciadast
CTOpPOHA»; a TAKXKE

2) B HCKIIOYHMTEIBHBIX CJIyYasx, KOIJla 3TO IOJHOMOYHE HE
MPEAYyCMOTPEHO B 3aKOHE MPSIMO, HO CTOPOHA (WJIM CTOPOHBI) B CUJIy NPUYMH,
MPU3HAHHBIX CYJOM YBaKUTEIbHBIMH, HE MOKET BBIMOJIHUTH BO3JI0KEHHYIO HA HEe
00513aHHOCTb MO JOKA3bIBAHUIO.

YcnoBusMu uCTpeOOBaHMS JOKA3aTEIbCTB BO BTOPOMl TpyIIe Clydyaes
ABJISIETCSA HAIMYUE JIEUCTBUTEILHON OMACHOCTH HEMPABUIILHOTO PA3pEIICHUS Aea,
a TaKKe 3ampeT Ha NOJAMEHY MPOLECCYyalbHOM JeATEIbHOCTH CTOPOH
JEeATEIbHOCTBIO cyJa. IHBIMU CIIO0BaMu, Cy1 MOKET UCTPEOOBATH JOKA3aTENbCTBA B
WHTEpecax OOBEKTUBHOW HCTHHBI U TMPABWIBHOTO pa3pelieHusi Jena, HO HE B
MHTEpecax KOHKPETHON CTOPOHBI.

Pa3yMHBIM Ka)keTcs MPEeayCMOTPETh B 3aKOHE BBIHECEHHE BOIIpoca 00 ATOM
Ha 00CYXJICHHE CTOPOH, a TaK)K€ BbIHECEHHWE MOTHUBUPOBAHHOTO OIpEeNICHUs 00
UCTPEeOOBAHUM JI0KA3aTENIbCTB, B KOTOPOM JOJDKHBI OBITh yKa3aHbl MPUYHUHBI,
MPU3HAHHBIE CYJOM YB@OXUTEIBHBIMH U TOOYJIUBIIHME €ro ucTpeOoBaTh
JI0Ka3aTesIbcTBa 0 COOCTBEHHOW MHUIIMATUBE; CaMU MOJIeKAIUE HCTPEOOBAHUIO
JIOKA3aTelIbCTBa; OOCTOSITENIbCTBA, HWMEIOIIME 3HA4YCHHE [JIS TMPaBHIBHOTO
PacCMOTPEHUS U pa3pelIeHHs Jejia, KOTOPhIE MOTYT ObITh TOATBEPKICHBI JAHHBIMU
J0Ka3aTeJIbCTBAMM.

5. Ilpunyun oOucnosumuenocmu. VIHTEpeChl CTOPOH W TPETHUX JIHII,
CYILIECTBEHHO OTJIMYAIOTCSA OT MHTEPECOB CyJa, KaK OpraHa rocy/apcTBa, a TaKxke
WHBIX TOCYJApPCTBEHHBIX OPraHOB M JOJDKHOCTHBIX JIWII, BBICTYIAIOIIUX B POJIU

IPOLIECCYabHBIX HCTHOB,

COJZICHCTBUSL M KOHTPOJISI B OTHOLIEHWM apOMTpaxka, NPU3HAHHEM W NPHUBEJICHHEM B HCIIOJIHEHHE HHOCTPAHHBIX
apOMUTPaXXHBIX U CyJeOHBIX pellIeHnH, aena, npeaycMorpenHsle 4. 1 cr. 52 AIIK P®.
387 Cm.: Tpewesa E. A. CybnexTrl apoutpaxHoro nponecca. Asroped. auc. ... a-pa opui. Hayk. M., 2009. C. 8.

132



[TepBbie — CyOBEKTHBHBI TIO CBOEH TPHUPOJE, TO €CTh UMEIOT OTHOIICHHE
UCKIIIOUATETTLHO K TEM MaTepPHAIbHBIM MPABOOTHOMICHUSAM (MX CyOBEeKTaMm,
00BEKTY, TPEAMETY W COICP)KAHMIO), KOTOPBIC CTAId MPEAMETOM CYISeOHOTO
paccmoTpenus. VHTepechl mporecCyalbHBIX UCTIIOB JBOMCTBEHHBI — OHU CBSI3aHBI
C pa3pelicHHEM JaHHOTO KOHKPETHOTO Jieja, HO JIMIIb B CHIIy OCYIIECTBIISIEMBIX
UMH MyOJIMYHBIX TojHOMouni. CyJ1 3aMHTEPECOBAH B OTIIPABJICHUH IIPABOCYIUS B
IIeJIOM, BHE CBS3M C KOHKPETHBIM JneloM. MHTepec rTocygapctBa B
LIMBUJIMCTHYECKOM TIPOLIECCE, TAKAM 00pa3oM, Mo 00LIeMy IPaBUIY e, He aBiseTcs
IOPUINIECKAM — €My HE TaK Ba)XHO, KaK 3aKOHYHUTCS KOHKPETHOE JeNI0, HO
HeOe3pa3InIHO, KaK OCYIIECTBIISICTCS MPABOCYANE MO TPAKIAHCKUM (B ITHPOKOM
CMBICJIC) JieJIaM B IICJIOM.

WNHas cutyarus CKJIaIbIBA€TCs, HAIPUMEP, B MPOIECCE YTrOJOBHOM, TJIC B
Jenax MyOJMYHOr0 OOBHMHEHHS HEMOCPEACTBEHHO MPHUCYTCTBYET IOPUIMYCCKUI
nyOJMYHBIA (TOCY/IapCTBEHHBI W OOIICCTBEHHBIM) HMHTEPEC B pa3peIlicHUU
KOHKPETHOTO YT'OJIOBHOTO JIejla — HaKa3aHUHW KOHKPETHOTO BUHOBHOTO, OTIPABIaHUN
KOHKPETHOTO  HEBMHOBHOTO M BOCCTAHOBJICHHUsS  IpPaB  KOHKPETHOTO
TIOTEPIIEBIIET0>,

COOTBETCTBEHHO, TOJIKO TMPEINOoIaracMblii CyOBEKT MHBUIUCTUYSCKOTO
CyOBEKTHBHOTO MpaBa WIIM 3aKOHHOT'O0 HHTEpPeca MOXKET ONMPEICTUTh, UTO €ro IIPaBo
HapyIIeHo, a 3aKOHHBIM MHTEPEC HYXIaeTcs B oxpaHe. bonee Toro, cama npuposa
CyOBEKTHBHOTO TpaBa, mpeanojaraeT cBo00 1y CyObeKTa MoJIb30BaThCs UM HIIH HE
MOJIB30BaThCs, 3allUIaTh €ro WiuM He 3ammmiars. OTrcioga, kak ormedaer, C.B.
MouceeB «...JUCIIO3UTHBHOCTD XapaKTepHU3yeT camy BO3MOXXHOCTh

OCYIIIECTBJIICHUSI TPaB IO YCMOTPEHHIO CYOBEKTa, MOATOMY OHAa CBOWCTBEHHA

38 JlckmoueHHsl COCTAaBNIAIOT CIIy4ad, KOrJa TOCYJapCTBO B JIMIE €r0 OpPraHoOB U JOJKHOCTHBIX JIHI[ BHICTYIIAET
JMIOM, YYacTBYIOIUIMM B  Jeje, OONajaloluM  MaTepualbHO-NPaBOBOM M NpolecCyalbHO-TIPaBOBON
3aMHTEPECOBAHHOCTHIO.

389 Kypc yromosroro npouecca / [ox pex. a.1o.H., npod. JI.B. Tonosko. — 2-e uza., ucnp. — M., 2017. C. 281-285,
288 (aBTop riassl — ['onoBko JI.B.).
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BCAKOMY CYOBEKTHMBHOMY IpaBy (a B psjge ciydaeB M CyObEKTHUBHOM
00s3aHHOCTH)» 3P,

[IpUHIMI JMCHO3MTHBHOCTH, TAaKMM 00pa3oM, IpelayCcMaTpuBas MHpaBoO
CTOPOH  BJIMATH HAa  JBIJKCHHE IIPOLECCA  IOCPEICTBOM  PEAIU3ALMH

391 1103BOJISET CY/y ONPENEINUTS, B 3aIUTE KAKO20

pacnopsIUTETbHBIX MPABOMOYHI
UMeHHO TIpaBa WM 3aKOHHOTO HMHTEpeca 3aMHTEPECOBAH €ro Mpe/IoiaraeMblii
CyOBeKT (M 3aWHTEpEecOBaH JHM BOBCE), M TEM CaMbIM OTPAaHUYUTH,
KOHKPETHU3UPOBATH OCHOBHYIO I1€JIb IIMBUJIMCTHUECKOTO MPOIIECcca.

OmHako TENEOJOTHYECKA TIOHSATHIM TPHUHIMI  THUCIIO3UTHUBHOCTH HE
npeanojaraer ero abcomoTHocTH. He  ciaydailHO B 3aKOHOJATENbCTBE
OpPEeayCMOTPEHBl  CIy4Yad, KOrjJja Ha CyJ BO3JararoTcsi JOMOJHUTEIbHBIC
TIOJTHOMOYHSI TT0 MPOBEPKE Ha MPEIMET COOTBETCTBUS 3aKOHOIATEIBCTBY, a TAKKE
COOJTIO/ICHUS TIPAB U 3aKOHHBIX HHTEPECOB APYTUX JIUII, BOJICU3BIBICHHS CTOPOH 00
OTKa3e OT MCKa, IPM3HAHUY MCKA WU 3aKIF0YEHHH MUPOBOTO COIIALIECHUS 2,

6. Ipunyun neszasucumocmu cyoei. Vinest abcomoTHON HEOOXOAUMOCTH
oOecrieueHus: He3aBUCUMOCTH U OECHIPUCTPACTHOCTU CYJEH SIBISIETCS OAHUM U3
CaMbIX  YCTOWYHWBBIX, YHHBEPCAIBHBIX W  OYCBHIHBIX  HMMIICPATHBHBIX
IPENCTABICHUH OOIECTBEHHOTO IIPABOCO3HAHUSI Y,

He ciyqaitHo mpaBo Ha HE3aBUCUMBIN M OECIIPUCTPACTHBIN Cy1 TPAIUIIMOHHO
BKJIIOUAETCSI B COCTaB IIpaBa Ha CHpaBeIMBOE cyJie0HOe pa3doupaTenscTBo (1. 10

Bceobmieit nexmapanuu npaB udenoBeka; 4. 1 cT. 14 MexayHapoJHOTO TakTa O

rpaxXagaHCKuX W IOJUTHYCCKHX HpaBaX), a TaKXXC B TaKHUC OOKTPHUHLBI, KakK

390 Moucees C.B. TlonuMaHHe NPUHIUNA JUCHO3UTHBHOCTH B apOUTpaxHOM Iipoliecce // BecTHUK MocKoBCKOro
yauBepcureTa. Cepus 11: IIpaso. 2008. Ne 1. C. 15-16.

391 Cwm.: IpaxmaHckoe HpoleccyanbHoe 1paso / nof pex. I1.B. Kpamenunnukosa. C. 84-91 (aBrop raassl — CaxHoBa
T.B.).

392 Tak, cornacHo 4. 6 c1. 141 ATIK P® u n. 14 Tloctanosenus Inenyma Bricuiero Apourpaxnoro Cyaa P® ot 18
utonsg 2014 roga Ne 50, cyn mpu yTBEp>KACHUH MUPOBOTO COTJIAIIEHUS 0053aH HCCIIEI0BATh 0OCTOSITENbCTBA CIIOpa U
YCIIOBHSA COTJAIICHUS, TPOBEPUTH IOJTHOMOYMSA MOJNHCABIINX COTJIAIIEHHE JIMI, JEHCTBHUTEIBHOCTh HX
BOJICU3BSIBIICHUS, a TaKkxke coOiroaenne npas uHbIX jmil. Cm.: [Tocranosnenne [lnenyma Briciiero ApOuTpaskHOTO
Cyma P® ot 18 wmioma 2014 roma Ne 50 «O mpumupeHHu CTOpoH B apbutpaxsaom mporecce» // CIIC
“Koncynbsrantllnocy.

393 06 ucropuyu pasBHMTHS JIAHHOTO TPUHIMIA, €T0 COBPEMEHHOM COCTOSHHM M TapaHTHsX cM.. Jlebeoee B.M.
lapanTun He3aBucUMocTH cyneOHOH Biactu B Poccuiickoit denepanmy: KOHUENIMSI, UCTOPUS CTAHOBIECHUS M
coBpeMeHHoe coctosHue // XKypnan poccuiickoro npasa. 2019. Ne 11. C. 5-24.
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aHTJIMICKAasl €CTECTBEHHAs crpaBelIuMBoCTh (Natural justice) wim amepukaHCKUH
IPHMHLUII HaJUIekKaIel mpasoBoii mpouexyps! (procedural due process of law)3%4.
Kpome Toro, paccMarprBaeMblil TIPUHIIMIT HAIIE] OTPAKEHUE B MHBIX MCTOYHUKAX
IUBWIMCTUYECKOTO npolneccyanbHoro npasa (cr. 120 Koncturyuuu PO; ct. 5 K3
«O cynebnoi cucteme PDy»; 4. 4 ct. 5 ®K3 «O cynax oOmiei HOPUCIUKIINU B
Poccuiickoit @enepanuny; cr. 6 OK3 «O06 apOutpaxssix cynax B Poccuiickoii
denepanuny; ct. 9 3akona «O craryce cynei»’®; cr. 8 I'TIK P®; ct. 5 AIIK P®;
ct. 7 KAC P®) u Kozekce cynelickoii otuku (ct. 8)3%.

JInuHas HE3aWHTEPECOBAHHOCTH CYJbH B HCXOJE Jieja, He3aBHCHMOCThH OT
JTOOBIX TTOCTOPOHHUX JINII, BKJIFOYasl, IPECTaBUTEIICH OPraHoB IMyOIMIHOM BIIACTH,
YJICHOB CyIEHCKOT0 COOOIIeCTBa, peceaaTeNs Cy1a, Y9aCTHUKOB TIpoIiecca U T. .,
seisiercs conditio sine qua NON IS TPeIOCTaBJICHUS 3alUThl OXPaHICMBIM
NPaBOBOM  CHCTEMOW TIpaBaM W  3aKOHHBIM HWHTEpecaM B  IOPSIIKE,
COOTBETCTBYIOIIEM IICJICBHIM yCTaHOBKAM U TIPHUHIUIAM ITUBUIUCTHYECKOTO
npouecca. Cyapsi JOKEH OBITH CBOOOJEH TAKKE OT OOIIECTBEHHOIO MHEHHS ',
KOTOpOE, JAJIEKO HE BCET/Ia aJleKBaTHO OTPAKAET COJIEPIKAINECsS B OOIIIECTBEHHOM

IMpaBOCO3HAHNHN MMIICPATUBHLIC IIPCACTABIICHUA O NOJKHOM, BBICTYIIAA, 1JOBOJIBHO

4acTo, OPYAHEM BO3JICUCTBUS HA PE3YyJbTaT KOHKPETHOIO MPOILECCa.

3% JloKTpHMHBI paBa Ha CMPABEIMBOE CyNeOHOE Pa3OMpPaTEbCTBO, €CTECTBEHHOM CIPaBEIIMBOCTI U HAJIEKAIIEH
HpaBOBOI\/'I npoueaypbl OIU3KH KOHICHUTYAJIbHO U UCTOPHUYICCKHU, XOTd U UMCHOT CYIIECCTBECHHbBIC OTIINYUA. O606H.[a5[,
KaxJad U3 HUX IIPOBO3IriamaceT, 4To roboe JINIO, MMPAaBO KOTOPOT'O HYKAACTCA B 3allIUTC, UMCCT IIPABO HA Cy,Ile6HLIﬁ
mnporuecc, KOTOpLIfI COOTBETCTBOBAJI OBl HanbOJIEE (i)yHI[aMCHTaJ'IBHBIM nponuecCcyajbHbIM IIPUHIUIIAM.

Cwm. namp.: Huscroft G. From Natural Justice to Fairness: Thresholds, Content, and the Role of Judicial Review //
Administrative Law in Context / eds. C. Flood, L. Sossin. 2nd ed. Toronto: Emond Montgomery, 2012. P. 148-168;
Schauer F. English Natural Justice and American Due Process: An Analytical Comparison // William & Mary Law
Review. 1976. Vol. 18. P. 47-72; Solum L.B. Procedural Justice: University of San Diego Legal Studies Research
Paper. 2004. No. 04-02. 128 p.

35 Cwm.: 3akon P® «O cratyce cyneit B Poccuiickoii @enepamun» ot 26 urons 1992 roma Ne 3132-1 // CIIC
«KoncynsranTllnocy.
3% B 4y, 1 cr. 8 Komekca cyjeiickoif JTUKM, KaKk HpEACTABISAETCH, OTIMYHO INOKA3aHO 3HAYEHHE IPUHIIUIA

HEe3aBUCHMOCTH cyjeil: «He3aBuCHMOCTh cy1eOHOM BIACTH SBISETCS KOHCTHTYIIMOHHBIM MPHHIUIIOM 00ecTIiedeHns
BEPXOBEHCTBA MpaBa IMPH OCYMIECTBICHWU IPABOCYIHs, YCIOBHEM OECHPHUCTPACTHOCTH M OCHOBHOM TapaHTHEH
CIpaBeUIMBOrO CyaeOHOro pasduparenbcTBa. llopnepikaHne HE3aBHCHMOCTH CyIEOHOH BlIacTH, Clle0BaHHE
NPUHLMIY HE3aBUCUMOCTH sBJIsIeTCS 00s3aHHOCTBIO cyapu». Cm.: Konekc cyaeiickoit stukm  (ytB. VIII
Bcepoccuiickum cbeznom cyaeit 19 nexadps 2012 rona) // CIIC «Koncynsrantlnrocy.

397 Cwm.: JKyiixoe B.M. O HexoTOpbIX Npo0GiieMax NPUHIIMITA HE3aBUCUMOCTH cyiel // 3akon. 2019. Ne 10. C. 122-136.
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[IpuHIIMTT HE3aBUCUMOCTH CyAE€H OO0ECIeYMBAET, YTO IMBUIUCTHYCCKOE
CYZIOTIPOM3BOJICTBO OYJIET OCYIIECTBIATHCS B COOTBETCTBUHU C €T0 OCHOBHOM IIEJTBIO
Y MIPaBOBBIMU IIPUHIIUIIAME, a CYI€OHBIM pEelIeHHEM OYIyT 3alUIIEHbl UMEHHO T
IpaBa U 3aKOHHBIE HHTEPECHI, KOTOPBIE TT0 CBOOOTHOMY BBIBOAY CYIbH, MOJICIKAT
samure®®, Bonee TOro, HE3aBUCUMOCTE Cy/ei SBISETCS BAXKHEHIIMM ITOKa3aTeNIeM
CIPaBEAJIMBOCTU BCEM CyJIeOHOM CHCTEMBI, KaK JJig YYaCTHUKOB Ipoliecca, TaK U
JUTSI TIIAPOKOM OOIIECTBEHHOCTH.

BwmecTe ¢ Tem, aeiicTByrolIee NpoleccyalbHOe 3aKOHOIaTeILCTBO HE BCETAa
TapaHTHPYET peaanu3aluio JaHHOTO TPUHITUTIA.

K mpumepy, HasieieHrEe OTBOIUMOTO CYIBH IMTOTHOMOYHUSMU TI0 Pa3peIIeHUTO
Borpoca o cooctBeHHOM oTBoJie (4. 2 cT. 20 ['TIK P®; 4. 2 cT. 25 AIIK P®; 4. 2 cT.
35 KAC P®) exaBa u criocoOCTBYET GOpMUPOBAHUIO 00pa3a HE3ABUCUMOTO CY/a,
NPUJIAHUIO aBTOpUTETA CY/NEeOHON NESITeTbHOCTH M BOCHIPHUATUIO MPEICTOSIIETO
CYJIOIIPOM3BOJICTBA U CYJCOHOTO pEIIeHNUs B KaUeCTBE CIPABEIJIMBOTO, 0OCOOCHHO B

YCIIOBHUAX HCBO3MOKHOCTH ITOBTOPHOI'O 3asABJICHUA OTBO/JA 110 TEM K€ OCHOBAHUAM

(4. 4 ct. 19 T'TIK PO; 4. 3 c1. 24 AIIK P®; 4. 3 c1. 34 KAC P®) 1 HEA0MyCTUMOCTH

00’KaJI0BaHus OIpeEEIEHUS 00 OTKA3€ B YAOBIECTBOPEHHHU TAKOTO 3asBICHUI .
BMecTe ¢ TeM BO3MOXHOCTh aNeUIALUOHHOIO 00XKaJoBaHHUS CyHIeOHOro

PEIEHNUs, BEIHECEHHOIO TAKUM CYIAbeH, ¥ IPHUBJICUYEHHUS €r0 K AMCIUILIMHAPHON

OTBCTCTBCHHOCTH HC II03BOJISICT T'OBOPUTDH 00 aOcoOTHOM HCCITPAaBCAJINBOCTH

pacCMaTpUuBaCMbIX MOJI0KCHMH. OI[HaKO AJIA ITIOBBINICHUA YPOBHA ITPOLCCCYAJIbHBIX

3% Apanoruynas MbIC/Ib BhIpaskeHa B u. 2 cT. 8 Koaexca cypeiickoit stuku: «Cy/ibs IIpH pacCMOTPEHUH [ieNa 00s3aH
NPUIEPKUBATHCS HE3aBUCHMOW M OECIIpHCTPacTHOM IO3WIMHM B OTHOLIEHWHM BCEX YYacTHHKOB mporecca. Cynps
JIOJDKEH OCYIIECTBIATH CyJEHCKHE MOJTHOMOYMS, MCXOAS MCKIIOUUTENBHO M3 OLEHKH (DAaKTHYECKMX M HMPaBOBBIX
00CTOATENBCTB JIeNa, B COOTBETCTBMM C BHYTPEHHHM YyOEKAEHHEM, yBaxas IIpolleccyalbHbIe IIpaBa BCEX
YUYacTBYIOLIMX B JIeJIE€ JINI, HE3aBUCHMO OT KaKOT'0-JIMOO MOCTOPOHHETO BO3AEHCTBUS, AaBICHHS, YIPO3 WIN HHOTO
MPSMOTO WJIN KOCBEHHOTO BMEIIATENILCTBA B MMPOIECC PACCMOTPEHHS JeTa, C KAKOH ObI CTOPOHBI OHO HE OKa3bIBAJIOCH
Y KaKUMH Obl MOTUBAMU M 1IEJSIMU HE ObIJIO BHI3BAHOY.

39 Nosox Koncrurynuonnoro Cyna P® o ToM, 4TO HEBO3MOKHOCTH OOKAJOBAHMS TAKOTO ONpEeIeHHsS He
OTPaHMUYMBAET IPABO Ha CyAEOHYIO 3aIIUTY, OCKOJIBKY «...JIUIIO, yYaCTBYIOIIEE B JIeNe, He JIUIICHO MPaBa BKIIOYHTD
BO3PaXCHNSI OTHOCUTEIHHO JAHHOTO OIPENeNIeHHs B )Kalo0y Ha MOCTAHOBJICHHE CYZa, MPUHATOE 10 pe3ysbTaTaM
paccMOTpeHus feia Mo CYIIECTBY», IOHATEH, HO HE BIIOJIHE YJOBJIETBOPHUTEINICH, OCKOJbKY TaKOe OTrpaHHYECHHUE
OYEBHIHO MOJPHIBAET aBTOPUTETHOCTH MpOILECCa M €ro pe3yJsibTaTa, TEM CaMbIM OTsAr4as HpOLEAypYy HpPOBEPKH
MpaKTHYECKN HeM30eKHBIM 00>kalioBaHUEM Beero rnocranosienus. Cm.: Onpexnenenne Koncrurynnonsoro Cyna PO
ot 25 centsiops 2014 roma Ne 2091-0 // CIIC «KoncynsranTlInrocy.
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TapaHTH 3aIUThl TPaB W 3aKOHHBIX HHTEPECOB CTOPOH, (OPMHUPOBAHUS H
noJepKaHusl o0pas3a CIpaBeVIMBOCTH M aBTOPUTETHOCTU CyIEeOHOW CHUCTEMBI,
BOIIPOC 00 OTBOJIE CYIbU CJEAOBAIO Obl MEpenaTh, HAPUMEDP, APYTUM CYAbSM,
BBIOMpAaeMbIM  CIy4allHO €  y4€TOM  3arpy>)KCHHOCTH  IOCPEICTBOM
aBTOMATHU3WPOBAHHOW CHUCTEMBI PACIIPEICTICHUS JIET.

CTouT OTMETUTh, YTO B JHUTEpaType OOCYKIAIOTCI MHOTOYUCICHHBIC
CHCTEMHBIE TIPOOJIEMBI, CBSI3aHHBIE C HE3aBHCUMOCTBIO Cy/Ied, TaKue KaK: HaIu4ue
IpeesIbHOTO Bo3pacTa mpedbiBanus cyaeil B foixHocTH (cT. 14 ®K3 «O cynedbHoi
cucreme Poccuiickoit @enepamum»; 4. 1, 3 ct. 11 3akona «O craryce cyzaein»),
CBA3aHHAsi C STUM pa3HHIA B CTaTyce OOBIYHBIX CYIeHd U Ipeacenarene,
3aMecTHUTelNel npejacenarenet BpIcmx cynoB (4. 2 cr. 12, u. 2.1 c1. 13 ®K3 «O
Bepxosrom Cyne Poccuiickoii ®enepamun»’®; cr. 12 ®K3 «O KoHCTHTYIHOHHOM
Cyne Poccuiickoit ®eneparmn»*t), nmpencenaTeneii kaccalMOHHBIX Cy0B 00mLIei
IOPUCIUKIIMKA U apOUTPakHbIX cynoB okpyra (4. 1 ct. 23.7 ®K3 «O cynax obmei
ropucaukiunn B Poccuiickoit ®deneparumy; u. 2 ct. § @K3 «O0 apOuTpakHbIX cyaax
B Poccuiickoii ®@enepanumn»); ynpazgHEHUE CYAOB M OTKa3 B PEKOMEHIAIMHU K
NEepeHa3HaYEHUI0 CyJell yIpa3qHEHHBIX CYJ0B Ha JOJDKHOCTH, B YaCTHOCTHU, MPHU
oowenuHenuun BepxoBHoro Cyna P® u Beicmiero Apoutpaxknoro Cyna PO;
BOIPOCHI MOPSIKA HA3HAYCHUS CYACH Ha JIOJDKHOCTH, (PMHAHCUpPOBaHUS CYyAeOHON
JEATETBHOCTH, TUCIMILIAHAPHON OTBETCTBEHHOCTH Cyaei u ap. %2,

7. Ipunyun 2NIaCHOCU. IIpeumyiecTBa CyJIOIIPOU3BOJICTBA,
OCYUIIECTBIISIEMOTO OTKPBITO ISl TSKYIIMXCS M BCEro OOIIeCTBa, OTMEYAIUChH B

OTEUECTBEHHON HayKe C JOPEBOIOLUOHHBIX BpeMeH %,

400 Cm.: denepanbHbIl KOHCTUTYHMOHHEIH 3akoH oT 05 despans 2014 roma Ne 3-®K3 «O Bepxosnom Cyne
Poccuiickoit @eneparumny» // CIIC «Koncymnprantllmrocy.

401 Cm.: denepabHbIN KOHCTUTYITMOHHBIN 3akoH OT 21 mrons 1994 roga N 1-®K3 «O Koncrtutynuonnom Cyne
Poccuiickoit @eneparum» // CIIC «Koncymnprantllmrocy.

402 Cm. moipo6Hee: MoiepHU3aIus cTaTyca Cy/Ibh: COBPEMEHHBIE MEX TyHAPOIHbIE Moaxo bl / OTB. pen.: Hemaraesa
T.H. M., 2011. C. 12-25; JKyiikos B.M. O HEeKOTOpPbIX NpobieMax MpHHIHIIA HE3aBUCUMOCTH CYIEH.

48 Cwm. manp.: Cwm.: Bacorosckuii E.B. Kypc rpaxmanckoro mnpouecca: CyObeKkThl M OOBEKTH MPOLECCa,
mpolieccyanbHble OTHOIEHUs 1 aedcTsus. C. 415-419.
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T.M. $6nouykoB momaran, 4YTO TJACHOCTh CYJIONPOM3BOJACTBA SIBISETCS
IJIaBHBIM ~ YCJIOBUEM  IIPABHMJILHOTO  OCYIIECTBIeHMs mpaBocyaus’®.  Ha
COBPEMEHHOM 3Tarie ocofasi 3HaUMMOCTb MPHUHIUIIA TJIACHOCTH TOIYEPKUBAETCS
TaKke ero 3akpervieHueM Ha ypoBHe Koncruryuuu PO (u. 1,2 cr. 123) u uHBIX
MCTOYHUKOB IIMBUJIMCTHYECKOTO MpolieccyanbHoro npasa (ct. 9 ®K3 «O cyaedbHoi
cucreme Poccutickoit @eneparuny»; 4. 5 cT. 5 ®K3 «O cynax o011eit 1opucIuKIum
B Poccuiickoit ®@exneparumn»; ct. 6 ®K3 «O06 apbutpaxkHbix cygax B Poccuiickoii
®deneparuny; cr. 10 I'TIK PO; cr. 11 AIIK PD; cT. 11 KAC POD).

CBsi3p IPUHIIMIIA TIACHOCTH U CIPaBEIJIMBOCTU HATJISITHO MPOCIEKUBACTCS
BO MHOTHUX MEXIYHApOAHBIX TMPABOBBIX AaKTaX, B KOTOPBIX TJACHOCTH
(MyOGIMYHOCTB) PACCMOTPEHUS Jiea BKIIIOUAETCS B COCTAB IIpaBa Ha CIIPaBEIMBOE
cynebHoe pazouparensctBo (cT. 10 BeeoOiieit nexknapanuu npas 4eyioBeka; 4. 1 Cr.
14 MexayHapoIHOTO MakTa O TPaKJAHCKUX M MOJUTHUYECKUX MpaBax), KaK U B
HCCIIEI0BAHHUAX COBPEMEHHBIX aBTOpoB*®®. Takxe n Bepxosuslii Cyn PO otmerw,
YTO OTKPBITOCTh U TJIACHOCTD «...SBJISIIOTCS TapaHTUEH CHPABEIMBOTO CY/1I€OHOTO
pazOupaTenbCTBa», a OTKPBHITOE Pa3OUpaATENbCTBO Ji€Na «...SBJISETCS OJIHUM U3
CPEJICTB MOJIEpPKAHMS JOBEPHs 00IIECTBA K Cyy» e,

TpaauIMOHHO B HAayKe BBIJIEIACTCS JBA MPOSIBICHUS MPUHIUIA TJIACHOCTH:
BHYTPEHHHUI (COOCTBEHHO TJIACHOCTH), B CHJIy KOTOPOTO TSDKYIIHECS JIOJKHBI
MOJIy4aTh UCUEPIBIBAIOIIYI0 HH(OPMALIUIO 00 UX JIeJie, BCEX COBEPIIECHHBIX CYJIOM
MPOLIECCYATbHBIX JIEUCTBUSIX, M BHEHIHUN (IyOJUYHOCTH), MPEOJIararonui
BO3MOYKHOCTh BCE€X MHTEPECYIOUIUXCS JIUL MOJTYYUTh CBEAEHUS O MPOILECCE U €ro
pesynbraTe®?’.

Kak npencraBnsieTcs, yka3aHHbIE NPOSIBICHUS NPUHIUIA T[JIACHOCTU HE

PaBHO3HAYHLI C TOYKH 3PCHHA oOecrieycHus 3alIUThI IIpaB U 3aKOHHBIX MHTCPECOB,

404 Cm.: A6noukoe T.M. YueOHUK PycCKOTo TpaxkaaHCKoro cyaonpoussogactsa. C. 33.

405 Cm. manp.: Agpanacwes JI.C. Yxka3. cou. C. 110-135.

408 Cwm.: mpeam6yny ITlocranopsenusi Ilnenyma Bepxosnoro Cyna P® or 13 nexabps 2012 roma Ne 35 «O6
OTKPBITOCTH W TJACHOCTH CYJONMPOM3BOACTBA M O JOCTyNle K WHpopManuu o AesrenbHocTH cyaoB» // CIIC
«KoncynsranTllnocy.

407 Cm.: Boosuna E. M. TIpuHIMI IaCHOCTH B TPaXIAHCKOM nporecce. ABToped. mc. ... Kan/Il. ;opujl. Hayk. MOCKBa,
2011. C. 8; Cmoaa A.A. AkryanpHble BONPOCH pealM3aliy MPHHIUINA TJTACHOCTH Cy/IeOHOTro pa3dupaTenbeTBa B
apourtpaxHsix cynax Poccuiickoit deneparyn / BectHuk rpaxnanckoro nporecca. 2012. Ne 5. C. 54.
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OXpaHsAEMBIX IIPAaBOBOM CUCTEMOM. BHYTpEHHsII TIJIACHOCTH COBEPLIEHHO
HEoOXO0JMMa U CYHIIECTBEHHA Kak Juisi oOecriedeHusi (QyHKIMOHUPOBAHUS IPYTHX
MPUHLININOB HUBWIMCTUYECKOTO MPOLIECCA, TaK U IS TOCTHKEHUS OCHOBHOM €ro
uenu. bonee Toro, Ha JTaHHOM ATare pa3BUTHUS TOCYAapPCTBA U OOIIECTBA TaltHBIN OT
caMuX CTOpPOH IpoIiecCc He OyAeT BOCHPHUHSAT B KaueCTBE CIPaBEJIMBOTO HU €r0
YYaCTHUKaMU, HU IIIUPOKON OOLIECTBEHHOCTBIO.

['macHOCTh BHEIIHSIS, BHE BCSAKUX COMHEHHM, BBINOJHSET BaXHYIO
BOCIIUTATEIbHYIO (YHKIMIO, SIBJISIETCA BECOMBIM CPEJICTBOM OOIIECTBEHHOTO
KOHTPOJISI HaJl OCYIIECTBICHUEM Cy/eOHOW BIIACTH, TOTOJHUTEIBHBIM CPEACTBOM
oOecrieyeHusi HE3aBUCUMOCTM  CyA€l, a Takke BbICTynaeT (hakTopom
JETUTUMH3AIIMN CyJIeOHOM CHUCTEeMBbI M TIpU3HaHUS ee crpaBeinBoil. Kak BepHO
orMeuaer A.A. Cmona: «... OTKPBITOCTh MPABOCYJIHS B3aWMOCBS3aHA C €r0
JOCTYITHOCTBIO, @ TO U APYro€ BMECTE MMEET HEIOCPEACTBEHHOE OTHOLICHHUE K
JIOBEpUI0 O0OIIecTBa K CYJeOHOM cucreMe Kak 3(PQPEKTUBHOMY MEXaHU3MY
PAcCMOTPEHUS U Pa3pelIeHus 1emm» %8,

Ho B oTiuume OT TIJIACHOCTH BHYTPEHHEH, TJIACHOCTh BHEIIHSS
(myOJIMYHOCTB) MOJAACTCA OTPAHUUYEHHUIO B TEX CiIyyasX, KOT/la 3TO HEOOXOAUMO
JUIs TOCTUIKEHHMS CIPABEIJIMBBIX LIEJIEH, IPECIEeyEMbIX B paMKax TOM WJIM MHOU
CyZIeOHOM MPOIIeAYPHI, @ TAKKE B CIydasiX, KOT/1a 3TO TPeOyeTCs ISl 3aIUThl MHBIX
OXpaHsieMbIX NPaBOBOM CHUCTEMON MpaB M 3aKOHHBIX HMHTEPECOB, KOTOPHIE HE
ABJISIIOTCS] HEITOCPEACTBEHHBIM IIPEIMETOM PACCMOTPEHHUS B CYJIE.

[IpumepoM mepBOro BUJa OTPAaHUYECHHN MOXET CIYXUTh MOPAIOK CTaIuu
BO30Y>KJIE€HHs MMPOU3BOJCTBA MO JENy, KOTOpask UMEET CBOEW HENOCPEICTBEHHOU
1EJIbI0 YCTAHOBJICHHUE OCHOBAHMM MJIsi BO3OYXKIACHHUS W JAIbHEHIIETr0o JABUKCHUS

409

nena™™”. JlaHHOM 11eJIbi0 OOYCIIOBIIEHO HEMOJIHOE IEUCTBUE MPUHIIUIA TJIACHOCTH B

408 Cmona A.A. Yxas. cou. C. 51.

409 Cm.: 'paskaanckuii mporecc: yue6bnuk / mox pea. M. K. Tpeymnaukosa. — 7-¢ u3a., nepepa6. C. 403 (aBTop riaBsl
— Boponos A.D.).

CTOUT OTMETHUTH, YTO B HayKe MPEACTaBIEHBI M WHBIC B3TJIIBI MO0 3TOMYy Bompocy. K mpumepy, B.®. Bopucosa
MOJIaraeT, YTo LEISIMU JAaHHOM CTaIuM SBIISIOTCS pealiu3allys IpaBa Ha oOpalieHue B CyA 3a CyJAeOHOM 3aIIUTON U
o0ecrieyeHrEe TPABUIILHOTO U CBOEBPEMEHHOTO PACCMOTPEHUS M Pa3peIICHUs TPaXIaHCKUX Jed. ABTOP BBLACISICT
TaKXKe 3aJlaud, CIIOCOOCTBYIOIIUE IOCTH)KCHUIO NAHHON 1enw: «l) CBOCBpEeMCHHas W MpaBIUIbHAs IPOBEpKa
JIOITyCTUMOCTH OOpalieHuss B Cyl, ¥ PAacCMOTPEHHE IO €€ pPe3ylbTaTaM BOIPOCa O NPUHATHU 3asBICHUS K
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€ro BHEIIHEM MPOSBICHUH — MOCTYMHUBIIME OT KUCTHA JOKYMEHTHI MPOBEPSIIOTCS
CyzoM 0e3 BhI30Ba CTOPOH U MpoBeaeHus cyaeoHoro 3aceqanus (4. 1 ct. 133 T'TIK
P®; 4. 1 cr. 127 AIIK P®; 4. 1 cT. 127 KAC P®). YyacTue npu 3ToM NOCTOPOHHUX
JIMI] HE TOJIBKO OECII0NIe3HO, HO U BPEIHO ISl paOOTHI CY/IbH.

OrpaHuyeHus rIacHOCTH, CBSI3aHHBIE C 3alIUTON MHBIX OXPaHAEMbIX 3aKOHOM
npaB M 3aKOHHBIX MHTEPECOB XOPOIIO M3BECTHBI U COCTABJISIIOT CIIy4au 3alllUThI
MOCPEJICTBOM MPOBEICHUS 3aKPBITOrO CyJIeOHOTO 3acelaHus WIM €ro 4acrew,
oxpaHsemoit 3akoHoM TaHbI (4. 2 ¢T. 10 ['TIK P®; 4. 2 c1. 11 AIIK P®; 4. 2 cT. 11
KAC P®)*°, Takue orpanudeHuns onpasaanbl, MOCKOJIEKY HE MOYKET OBITh IIPU3HAH
CIpPaBEAJIMBBIM CYAEOHBIN MPOIIECC, B KOTOPOM 3allliTa OAHUX MPaB M 3aKOHHBIX
MHTEPECOB OCYLIECTBIIAECTCS MOCPEICTBOM HAapYUICHUs JPYTUX, B PaBHOM CTENEHU
OXPaHSEMBIX MTPaB ¥ 3aKOHHBIX HHTEPECOB.

[IpyHLIMI TTITACHOCTH, TaKUM 00pa3oM, rapaHTUPYET CO3JIaHUE YCIOBUN IJis
MOJIHOLIEHHOTO YYacTHsl TSDKYIIMXCS B CYJONPOM3BOJICTBE M, KakK CJEICTBUE,
3alTy MX MpPaB M 3aKOHHBIX HMHTEPECOB (BHYTPEHHEE MPOSIBIEHUE), a TaKkKe
OOIIECTBEHHBII KOHTPOJIb U CO3/JaHHE OCHOBBI JIJIsl I0BEpHs K CyAAe€OHOI cucTteMe U
BOCIIPUSATHS €€ B KAUECTBE CIPABEIMBOM (BHEIIHEE MPOSIBICHUE).

OpHako, Kak W MpOYME MPUHLUIBI ITUBUIMCTHUYECKOTO IMPOILIECCYaTbHOTO
npaBa, TIJaCHOCTh HE SBIISIETCS CaMOIENbl0 M JOJDKHAa paccMaTpuBaThCs
teneonornyecku. Kak ykazan BepxoBHbeii Cyn P®: «OTKpBITOCT W TIIACHOCTH
CYJONPOU3BOJICTBA, JOCTYH K HHGPOPMAUU O JEATEIBHOCTH CYJIOB IOJKHBI
CIIOCOOCTBOBATH peanuzauuu 3aja4y (Ha3HayeHus) IPaKJAHCKOTO,
aIMUHUCTPATUBHOTO U YTOJIOBHOTO cyaonpousBoAcTBa (ctaths 2 ['TIK P®D, crarhs
24.1 KoAIl P®, crates 6 YIIK P®) u He MOMKHBI MPUBOAUTH K KaKOMY-JTHOO

BMEILATENBLCTBY B CYAEOHYIO JEATENBHOCTS. . . » L,

MIPOM3BOJICTBY CYZAa; 2) COOTBETCTBYIOIIEE 3aKOHY WHHUIIMMPOBAHHE 3aWMHTEPECOBAHHBIM JIUIIOM IPOIECCYATEHON
JISATENBHOCTH CyJa IO pa3pelieHuIo MpaBoBoro KoH(pnukTa; 3) ompezaeneHue mpeaMera TalbHeHIe cyaeOHoit
JIEATEBHOCTH 10 PACCMOTPEHHUIO U PA3PEUICHUI0 MAaTEPUAILHO-TIPABOBOTO criopa cTopon». CM.: hopucosa B.®D.
Bo30yxkaeHue rpaxIaHCKOTO CyA0NpOn3BOACTBa. ABTOped. auc. ...kaHad. opua. Hayk. Caparos. 2009. C. 7-8.

410 O pavanax TaiiHel B IUBMIIMCTHYECKOM TIpotiecce cM.: Aaues P.T. TIpolieccyanbHbIN PEXUM 3aKPBITHIX CYIE0HBIX
3acelaHuil B rpaXkJaHCKOM cyAonpous3BoAcTae. Juc. ... kaHa. 1opul. Hayk. Mocksa. 2024. 190 c.

41 Cwm.: mynkr 3 TMocranosnenus [nenyma Bepxosroro Cyna P® ot 13 nexabps 2012 roga Ne 35 «O6 oTkpbITOCTH
Y TJIaCHOCTH CYAOTPOM3BOJICTBA U O JIOCTYIE K MH(popMauH o nesrensHocTr cynoBy // CIIC «Koncynprantllmocy.
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Taxxke HEOOXOOUMO OTMETHUTh, YTO NPHUHIUI TJIACHOCTH TPATUIIMNOHHO
paccMaTpuBaiCid BO B3aUMOCBSI3M C MPUHUUIIOM YCTHOCTH M JaX€ HMHOrAa
npu3HaBaicAa ero cieacreueM. Tak, E.B. BacbkoBCKuUii monaraii, 4To BHYTPEHHSIS
TJIACHOCTh CaMOCTOSITEIILHBIM TPUHIIMIIOM HE SIBIIIETCS U TIPEACTABISIET COOOMU
CIEJACTBUE  TMPUHIMIIOB  HEMOCPEICTBEHHOCTH W  YCTHOCTH, a  TaKXke

COCTA3ATEILHOCTH M PABHOIPABHs CTOPOH*!Z,

IIo muenuto T.M. Sl06noukosa,
NUCPMEHHOE Hayayo, JOMHUHHUPOBaBIIEE B JOPEPOPMEHHOM 3aKOHOAATEIHCTBE,
OBUIO HECOBMECTUMO C Mybmu4HocThIO mporecca’®. W.E. DHrensman Bumen B
NPUHILIUAIIE TJIACHOCTH JIOTIOJHEHHE MPHHIIMIA YCTHOCTH, CIy)Kalllee BMECTE C
TIOCIIEIHEN TPABUIIBHOCTH paspeinenus aenatls,

Kak mnpezncraBnsercs, Ha COBPEMEHHOM JTare, IJIACHOCTh (B 000OMX ee
MPOSIBICHUSIX) M YCTHOCTh OCTAIOTCSI TECHO B3aUMOJICHCTBYIONTUMH MPUHITUIIAMH,
HO WX CBSI3b OOJIble HE SIBISETCS HepaspbhlBHOW. B ycnmoBusix uudposuzanuu
IUBUIMCTUYECKOTO  CYJONPOU3BOJCTBA, BHEJAPEHUS CHCTEM DJIEKTPOHHOIO
nokymentoobopora (I'AC «IIpaBocynue», «Moit apbutp», «llpaBocynue
OHJIAIH»), IpeoCcTaBIeHUS HH(OPMALIUHY O JeATEIBHOCTH Cy10B Ha UX BeO-caiiTax,
POHUKHOBEHUS ceTh «VIHTepHET» B )KU3HH BCE OOJBIIETO YHCIIA JIIO/IeH, YCTHOCTD
nepectaeT ObITh HEOOXOIMMOM MPEANOChUIKON INIACHOCTH, XOTSI U COXPAHSET CBOE
3HaYCHUE B KaueCTBE CaMOCTOSITEIbHOTO MPUHIUIA, OCOOEHHO Ha CTaluu
cynebHoro pasbuparensctsa*l®. Kak Bepro ormeuan K., Manblmes, TIacCHOCTS

CyaoIIpou3BOACTBA BO3MOXKHa «...KaK IIpu T'OCIIOACTBC IIMCBMCHHOI'O

IIPOM3BOJICTBA, TAK M IIPU YCTHOM IIporecce» o,

42 Cwm.: Bacwvrosckuti E.B. Kypc rpaxnanckoro npouecca: CyObeKThl M 0OBEKTHI MPOLECCa, HpOLEcCyanbHbIE
otHomeHus u neictud. C. 416.

413 Cm.: Abnouxos T.M. YueOHUK PycCKOTO IpaskIaHCKOTo cynonpoussozactea. C. 33.

44 Dneenvman HU.E. Kypc PyccKOro TPawJaHCKOTO CY/ONPOM3BOJICTBA. - W3naHue 3-€, WCMPABIEHHOE |
JononHeHHoe. - FOpwes, 1912. C. 206.

415 O TeHaeHUMAX PA3BUTHA NPUHIMUIOB IUBUIMCTHYECKOTO MPOIECCa HAa COBPEMEHHOM 3Tane cM.: Spkoe B.B.
[IprHIUOEBI TPaXXAAHCKOTO MPOIIECCYaTbHOTO IIPAaBa B YCIOBUAX ACPUTYATU3AINN U IeMaTePHAIH3AIIAN IPABOCY UL
// ApOuTpaxHslit u rpaxaanckuii npouecc. 2020. Ne 11. C. 3-6.

418 CripaBeIMBOCTH Pajiu, CTOMT OTMETHTh, YTO YYEHBIH, UCXO/s U3 PEabHOCTEN CBOETO BPEMEHH, TOJIArall, 4To
MICHBMEHHBIH MPOLIECC CJI0XHEE MOCTPOUTh Ha OCHOBAHUHM TJIACHOCTH, & TIOTOMY OH TATOTEET K KaHIEIIPCKOI TaiHe.
B Hacrosimiee BpeMs JTaHHOE HAOJI0A€HHE, BEPOSITHO, MOXKET OBITh YCIENTHO [IEPEBEPHYTO «C HOT Ha TOJIOBYY.
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8. Ipunyun ocywecmenenus npagocyousi moavko cyoom. llpaBocyaue,
KaK OCOOBI BHJ IOPUCAUKIMOHHOW MPABOMPUMEHUTEIBHON JAESATEIbHOCTH,
SBJIIETCS TJIABHOW TapaHTHEW 3aIUTHI IIPaB U 3aKOHHBIX MHTEPECOB, OXPAHAEMBIX
npaBoBoi cuctemoil. He cinyuaitno B Konctutrymmu P® B ¢dopme mpaBa Ha
CYJECOHYIO 3aIlMTY 3aKpEIICHO MMIIEPATUBHOE IMPEACTABICHUE O BO3MOXKHOCTH
CyZeOHOro 00XaJOBaHUs PELIEHUHN U JEHCTBUI JIIOOBIX OPraHOB TOCYIaPCTBEHHOMN
BJIACTH U JTOJDKHOCTHBIX JnIl (4. 2 cT. 46 Konctutynuu P®). [IpaBo Ha cyaeOHYyIO
3alUTY IIOCPEACTBOM IIPABOCYIUs SIBISETCS, TAKUM O0pa3oM, BaKHEUIIUM
CPEIICTBOM JIOCTH>KEHHMSI OCHOBHOW LIEJIM LIMBHWJIMCTHYECKOTO Mpolecca U Bceil
MPaBOBOM CHCTEMBI.

B nuBuiaMcTMYECKOM — @pouecce, Kak ~ I[PaBWIO,  CTAJIKUBAKOTCA
IPOTUBOCTOSIIIUE IPYT APYTY UHTEPECHI CTOPOH, KAXABIA U3 KOTOPBIX MOJKPEILIIEH
CBOCOOpa3HbIM CYOBEKTUBHBIM IMOHUMAaHMEM OOCTOATEIbCTB CIOPHOTO Jela,
COJIEpKaHUsI MPUMEHUMBIX K HUM IIPAaBOBBIX HOPM, MPABHJI LUBUIUCTUYECKOTO
CYJIOIIPOM3BOJICTBA, & TAKKE MPABWIBHOIO pa3pelieHus aena. MHsIMU cioBamu, B
IPOLIECCE CTATKUBAIOTCA ABa (MM OOJIbIIE) MHANBHIyaIbHBIX IIPaBOCO3HAHMS, J1BE
JUYHBIX CIPAaBEAJIMBOCTH, KOTOPbIE 000pauMBaIOTCS B (POPMY COOTBETCTBYIOIIHMX
TpeOOBaHUIl, BO3paXKEHHUI, OOOCHOBBIBAIOIIMX HX JOBOJOB M MOAKPEIUISIOTCS
noKazarenbcTBamu (cM. Harp.: m. 4-5 9. 2 ¢1. 131 I'TIK P®; . 4 c1. 132; m. 2-3 4. 1
cT. 149 I'TIK P®). IIpu 3TOM Kaxaast CTOpOHa UCXOJUT U3 MPEACTABICHUS, UTO €€
cOOCTBEHHas:  MO3ULMUS, €€ MHIUBUAYyaJbHOE  MpaBOCO3HaHHE  (JIMYHAsS
CIPABEAJIMBOCTH) MOJIHOCTBIO COOTBETCTBYET OOIIECTBEHHOMY IPABOCO3HAHUIO
(0O1IeCTBEHHOM CIPaBEITTUBOCTH).

[TogoOHBIM crop MOXeET OBITh pa3pelieH TOJBKO Ha OCHOBAHHUH
OOBEKTHUBHOTO  KpUTEpHUs, MEpWIa HHAMBUAYAJIbHON  CIpPAaBEIJIUBOCTH —
OOIIECTBEHHOTO MPAaBOCO3HAHUS (OOIIECTBEHHOM CIPaBEAJIMBOCTH), OTPAKEHHOTO
B 3aKOHOJATEJIbCTBE B BUJE IEJIEBBIX YCTAaHOBOK, IPABOBBIX IPUHLHUIIOB U
COOTBETCTBYIOIIUX WM MPABOBBIX HOPM. [IpHHIMI OCYHIECTBIEHUS MPABOCYIUS
TOJIbKO CYJIOM TapaHTUPYET, YTO TaKue CHOpbl OyIyT pa3peliaThCsl CIELHUATIBHO

NOATOTOBJICHHBIM, KOMIICTCHTHBIM JIMOOM, KOTOPOC HAACICHO TIOCYyAapCTBOM
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UCKJTIOYUTENbHBIMA TOJHOMOYUSAMH TPUHUMATh B (OPME COOTBETCTBYIOLIETO
cynebHoro akra (uHANIbHOE M O00IIe00s3aTeIbHOE pEIIeHHEe O COACpXKaHUH
00I11eCTBEHHOTO IIPaBOCO3HAHUS (oO11ecTBEHHOM CIIPaBEIJTUBOCTH )
NPUMEHUTENBHO K KOHKpeTHOMY Aeny (4. 1-3 cT. 13 I'TIK; u. 1 cr. 15,4. 1,2 cT1. 16
AIIK P®; 4. 1-2 c1. 16 KAC PO).

Hanuune takoro nuia obecrieunBaeT peann3alyio MPUHIUMIA 3aKOHHOCTH,
OJTHUM U3 BaKHEHIINX TPEOOBAaHUI KOTOPOTO SBIIAETCS IPABOBask ONPEACIEHHOCTD,
MOCKOJIbKY B MPOTHUBHOM CJy4yae MHOrooOpa3ue BapUaHTOB WMHIWBHUAYaJIbHOTO
MPaBOCO3HAHUS (JIMYHOM CTIPABEAJIMBOCTH ), BO33PEHUHN HA TO, KAKUM JOJIKHO ObITh
CTpaBeIMBOE Cy/eOHOE pelIeHUE 10 ey HE MO3BOIIIO Obl MPABOBOW CHUCTEME
(GyHKIMOHUPOBATH.

Hcnonb3yemblil B HA3BaHUU JAHHOTO MPUHITUIA TEPMUH «IIPABOCYIUEY, KaK
IpEJCTaBISIETCsI, O3HAYAET CYAOIPOU3BOJCTBO, MOCTPOEHHOE B COOTBETCTBUM C
OOIIECTBEHHBIM MPAaBOCO3HAHHEM (OOLIECTBEHHON CIPaBEIMBOCTBIO), & UMEHHO:
YPEryJIupOBaHHYI0 HOPMaMH I[MBHWJIMCTUYECKOTO TMPOIECCYAIbHOTO TIpaBa W
COOTBETCTBYIOLYI0 MPUHIUIAM [HMBWINCTUYECKOTO IIpoLecca JeATEIbHOCTh
YUPEXKJIEHHOTO Ha OCHOBAaHUHM 3aKOHA CIIEIMAIBHOTO TOCYAapCTBEHHOTO OpraHa
(cyna), o pacCMOTPEHUIO U pa3peIICHUIO MPaXKAaHCKHUX (B IIMPOKOM CMBICIIE) A€,
HAIpaBJICHHYIO Ha 3aIIMTy IPaB M 3aKOHHBIX MHTEPECOB, OXPaHSAEMbIX MPaBOBON
cucremod. B a3tom cmeicne mpaB J[.A. TymaHOB, KOTOpPBIA TNOHMMAET
HUBUIMCTUYECKYIO MTPOLIECCYyaAIbHYIO POPMY, KaK «...CUCTEMY FapaHTHH. .. BCELEIIO
HANpaBICHHBIX Ha YCTAHOBJICHWE JIEHCTBUTENBHBIX OOCTOSITENBLCTB Jela |
peasbHyIO 3alUTy TIPaB U MHTEPECOB 3aMHTEPECOBAHHBIX JIMII U 00€CTIeYMBAIOIIIX
0€30IIaCHOCTB OT IIPOU3BOJIA KAK CO CTOPOHEI CY/Ia, TAaK U JFOOBIX APYyrHX Jaum» L,

[Ipy »>TOM Kak OTMEYaJoCh paHee, COOTBETCTBHE MPHUHIIAIIAM
MUBUIMCTUYECKOTO TpoIecca BCerjaa JIOHKHO OLEHUBATHCS TEJICOJIOTMYECKU —
IPUMEHUTEIIBHO K KOHKPETHOW LEJIEBOM YCTAaHOBKE, HA JIOCTHXEHHE KOTOPOU

HalpaBjieHa Ta WM WHas cylaeOHas mpouenypa. [loaromy nelicTBHe NMPUHIIUIIOB

7 Tymanoe /1.A.. Biue pas 0 ToM, SBISETCS 1M Cy1eOHBIN MPUKA3 aKTOM MPABOCY/Usl, WK PasMBIILIEHHUS O CYITHOCTH
npaBocyaus // 3akonsl Poccun: ombiT, aHanms, npaktuka. 2016. Ne 9. C.16.
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IIUBIJIMCTUYECKOTO MPOIECCa HE B TIOTHON MEpe JOMYCTUMO, €CITH 3TO HE0OXOAMMO
Il TOCTHXKEHUS CIPABEMJIMBOM — TO €CTh COOTBETCTBYIOLIEH OCHOBHOW LIEIHU
IUBUJIMCTHYECKOTO TMpoliecca, OvKaliied Iead TOW WM HWHOM cyneOHoMU
nponeaypbl. OQHAKO 0 KaKOW CTENEeHH BO3MOKHO CHIKEHHE MPOIIECCYaIbHBIX
rapanTuii? KakoB npejen, mocie KOTOporo CpaBeyIMBOCTb CyACOHOM MpoLie 1y phl
HE MOXET OBITh 000OCHOBAHA JIa)KE€ CAaMbIMH CIIPABEJIUBBIMU LIETISIMU ?

[TockonpKy MMEHHO OOIIMK TOPSIOK MCKOBOTO MPOM3BOJICTBA, B paMKax
KOTOPOTO JICCTBYIOT BCE MIPUHITUIIBI ITMBIIIMCTUYECKOTO Mpoliecca, 6€3 COMHEHUS,
COZICP)KUT HanOoJyiee TOJHBI HA0Op TapaHTUH JOCTWKEHUS OCHOBHOW IIEJH
IUBUJIMCTUYECKOTO MPOLIECCA U SIBISETCS BOIUIOMIEHUEM NIPABOCYIUS B YKa3aHHOM
BBIIIIE 3HAYCHUHU, YIPOIINCHHBIE M HWHBIE CyACOHBIE NPOLEAYPhl, B KOTOPBIX
M3MEHSIOT CBOE JECUCTBUE HEKOTOPHIC MPHUHIMIIBI [IMBWIMCTUYECKOTO IPOIECCA,
MOTYT CUMTATHCS CIIPABEIJIMBBIMU TOJIBKO, €CJIH:

- OmKaiIas 1eiab Cy1eOHOM MPOIEyPHl SBIISICTCS CIIPaBEIJIMBOM;

— NOpSiZIOK ~ CyAeOHOM  mpoleaypbl  COOTBETCTBYET  IPHUHIIUIAM
[UBWJIMCTUYECKOTO Tpolecca B 00beMe, HEOOXOIUMOM [IJisi JOCTHXKEHUS €e
OV KaMIIeH 11elIH;

—  3aKOHOM MNPEeAYyCMOTPEHAa BO3MOKHOCTH IE€pexXoja IO WHHUIMATUBE
CTOPOH K 00I1IeMy MOPSJIKY KICKOBOTO TTPOU3BOJICTBA (J1JIsI YIIPOIIEHHBIX CY/I€OHBIX
nporenyp)*.

[locnennee, O4YEBHAHO, HEAKTyallbHO IS OIEHKHA CIPaBEAJIMBOCTH
MPOLECCYAIbHBIX TPAaBUI OTACIbHBIX CTaAUM HMCKOBOTO CYJIONPOU3BOJICTBA, a
TaKKe CYIeOHBIX IPOIEAYP, B KOTOPBIX JOCTHTAIOTCA CHEIU(PUUYSCKHUE IeIn

(3amaun)*®,

18 TlonesnbiM npejcTaBnsercs onucanublii H.A. [pOMOMIMHON «IPUHIMIT yIIPOLIEHHS», KOTOPBIH 3aKII0YaeTcs B
CIEeIYIONINX MakcuMax: 1) coxpaHeHUe CYITHOCTH yIPOIIAeMOTO SIBIICHUS, 2) CHCTEMHBIN TIOJIX0/, ¥ 3) COOTHECEHHE
1 COOTBETCTBHE C IENSIMH YIPOIIAEMBIX MTPOIeCCyalIbHBIX Mporenyp. Kak oTmedaeT aBTop: «... ympouiaTh sSBJICHUE
BO3MOXKHO B JIOOBIX 00BEMax, HO TPH HENPEMEHHOM COXPAaHCHHWH CYNTHOCTH YIPOIIAeMOTo SBIEHUS». CM.:
I pomowuna H.A. Iuddepenmmanmst 1 yHupukanus B TPaKIaHCKOM CYIOTPOU3BOACTBE. ABTOped. mucC. ...A-pa.
fopun. Hayk. Mocksa. 2010. C. 40.

418 K TakuM mpoM3BOJICTBAM MOXHO OTHECTH, HAlPUMEP: OKA3aHWE CyAaMu (DYHKIMI COJEHCTBUS M KOHTDOIS B
OTHOIIGHUH TPETEHCKOro pa3OMpaTenbeTBa, MEXKAYHApOAHOrO KomMMepueckoro apourpaxa (pasnen VI I'TIK P®;
rmaBa 30 AIIK P®); npusHanue u npuBegeHHE B HCIIOJIHEHHE PEIICHWI MHOCTPAHHBIX CYJOB M MHOCTPAaHHBIX
Tperelickux cynoB (apOutpaxei) (rmaBa 45 T'TIK P®; rmasa 31 AIIK P®); npomsBoiactso mo zaeixam o
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C yderoM BBIIIECKA3aHHOTO, PAaCCMOTPUM IPUKAa3HOE U YIPOIICHHOE
MIPOM3BOJICTBO B IPAXAAHCKOM U apOUTPaKHOM IPOILIECCE.

[Topsimok paccMOTpeHuUst Jied B YIPOILEHHOM MPOU3BOJICTBE YK€ MHOTO pa3
CTAHOBMIICS TPEAMETOM HCCIENOBaHUN*?, MOSTOMYy COCPENOTOUMTHCS ClEoyeT
TOJIBKO Ha HEKOTOPBIX Bompocax. Kak n3BecTHO, B yIPOLIEHHOM ITPOU3BOJICTBE HE
JEUCTBYET 1ENbIN Psii NPUHIIMIIOB IIMBUJIMCTUYECKOTO Mpolecca: (pakTuyecku He
IPOBOAMUTCA CyAeOHOE 3aceqaHue, 4YTO OTpaHUYMBAET JIEHCTBUE MPHUHIIUIIOB
r1acHocTd W yctHoctd (4. 5 cr. 232.3 I'TIK P®; 4. 5 cr. 228 AIIK PO®);
VCKJTFOYAIOTCS CBUJIETEIILCKUE MTOKAa3aHUs, IPOBEAECHUE SKCIEPTU3bI, HCCIETOBAHUE
JIOKa3aTeIbCTB MO MeCTy Uux HaxoxaeHus (1. 1 4. 4 ct. 2322 I'TIK P®; 1. 2 4. 5 cr.
227 AIIK P®), nuMUTHPYIOTCS CPOKH PACCMOTPEHUS Jella U MPeTOCTaBICHUS
nokazatenbCTB (4. 2-4 cr. 232.3 T'TIK P®; 4. 2-4 cr. 228 AIIK P®), uto
OTPAaHWYMBAECT [JIEWCTBUE MPUHIMIIA COCTI3aTEIIbHOCTH, HE JIOMYCKAaeTCs
BCTYILJICHHUE B JIEJIO TPETHUX JIULI, YCIOKHIETCA BO3MOKHOCTh MOJIa4ld BCTPEYHOT O
MCKa U YBEJIMYEHUS pa3Mepa UCKOBbIX TpeboBanuii (4. 4 ct. 232. 2 I'TIK P®; u. 5
cT. 227 AIIK P®; n. 31, 34 IloctanoBnenus [Inenyma BepxoBHoro Cyna PO ot 18
anpens 2017 roma Ne 10%!), 4ro orpanmumBaeT [EHCTBME IIPUHIMIIA
JUCTIO3UTUBHOCTH; HAKOHELI, HE BEAETCS MPOTOKOJI, HE COCTABIISIETCS MO OOIIEMY
MpaBUy MOTHBHPOBAHHOE CyAeOHOE pEIICHHe, YTO HapyliaeT NpaBo ObITh
BBICTYIIIAHHBIM U YCIbIIIIaHHBIM. OJTHAKO KaKOU 1IeJIN CITYKaT 3T OTPaHUYCHUS?

Bre Bcakux comMHEHUMH, OMKaWIied 1EeTbio YIPOIIEHHOTO MPOU3BOICTBA
ABJIIETCSI MAKCHUMAJbHO OBICTPOE PpACCMOTPEHHE Jefia. JTa 1elib BBICTYMAET
CPEIICTBOM I JOCTHMXEHUsi Oosee Io0albHOW, HO BBIXOSIIECH 3a TIpenesbl

[IUBHJIMCTHYICCKOTO MpOIIecca, eI CHIKCHUS Harpy3KH Ha CyJICOHYIO CHCTEMY.

HecocTosiTenbHOCTH (0aHKpoTcTBe) (r1aBa 28 AIIK P®); paccmoTrpenne TpeboBaHM O IPUCYKICHUU KOMIIEHCAIHH
3a HapylUIeHHE IpaBa Ha CYAONPOM3BOACTBO B pPa3yMHBIM CPOK WM INpaBa Ha HCIOJHEHHE CyIeOHOro aKTa B
pa3ymHBIi cpok (rnaBa 27.1 AIIK P®; rmasa 26 KAC PO).

420 Cm.: Cmapuyvin A.JO. YNpPOIIEHHOE NMPOM3BOACTBO B IPAXKIAHCKOM MPOLECCE. JHUC. ...KaHJ. IOPUA. HAyK.
Hpkyrck. 2023. C. 95-158; JKykosa FO.A. YupoiieHHOE MPOU3BOACTBO B IPaXKIaHCKOM M apOMTPayKHOM IPOIIeCCe.
Huc. ...xaua. ropua. Hayk. Mocksa. 2021. C. 55-80.

421 Cwm.: Tlocranoenenue Inenyma Bepxosroro Cyma P® ot 18 ampens 2017 roma Ne 10 «O HekoTopbIx Bompocax
NpUMEHEHUs cylamu mnonoxeHuit ['paxmanckoro mnpoueccyaidbHoro koaekca Poccuiickoit ®expepauuu u
ApOutpaxxHoro mnpoueccyaibHoro kojekca Poccuiickoit ®@enepannu 06 ympomenHoM npousBoactse» // CIIC
«KoncynsranTllmocy.
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O6e 5Tu Henu MPEACTaBISAIOT COOOM HMIIEPATUBHBIE MPEACTABICHUS O
JOJKHOM, COJIEPKaTcsl B OOIIECTBEHHOM MPAaBOCO3HAHUH M TIOTOMY JOJIKHBI OBITH
peanuzoBanbl B mnpaBe. Kak ormeuaer H.A. I'pomommna: «HacrosrenbHas
NOTPEOHOCTh B YHOPOIIEHUHM MPOIEecca — ATO OUYEBHUIHBIN, MPU3HAHHBIA U HA
NpaKkTUKe, U B JOKTpUHE (AKT, TakxKe MOJITBEPKAAEMbIi OMBITOM HUCTOPUHU
CyJOIPOU3BOJICTBA U 3aPYOEKHBIM OIBITOM» *22,

Opnako npu3HaHWE OBICTPOTHI pa3pelleHMs Jeja €IWHCTBEHHOW LENbI0
YOPOUIEHHOTO MPOU3BOJCTBA O3HAYAJIO OBl €r0 HECHPaBEJIUBOCTb, MOCKOJIBKY
JaHHas Lenb caMa 1o cebe He BeAeT K JOCTHKEHHIO OCHOBHOW IIEJH
LIMBWJIMCTUYECKOTO CYJONPOU3BOJICTBA, a NpPU KOH(PIHUKTE JBYX IIEJIEBBIX
YCTaHOBOK IIPUOPUTET UMEET LIeIb 00Jiee BEICOKOI'O YPOBHSI.

Ho Takoe ToyikOBaHHME SBHO OLIMOOYHO XOTSI ObI MOTOMY, YTO CyJIeOHOE
pelIeHre, IPUHATOE B YIIPOILIEHHOM IIPOU3BOACTBE, NOMJIEKUT IMPOBEPKE CyIaMHU
BBIIIECTOSIIMX HMHCTAHUMM Ha MTPEAMET €ro NpPaBUIBHOCTH — 3aKOHHOCTH H
o6ocHoBaHHOCTH (cT. 330 ['TIK P®; ct. 270 AIIK P®). [To3TOMYy HOMUMO OBICTPOTHI
paccMOTpeHHMs Jiena, ebio (3aaueil) yIpoIeHHOTO POU3BOICTBA SIBJISIETCS €TO0
MPaBUIBHOE Pa3pellICHUEe, a 3HAYUT, U 3alllUTa OXPaHSIEMbIX MPaBOBOM CHCTEMOU
MpaB U 3aKOHHBIX UHTEPECOB.

Ilens ObICTpOTO paspelieHus Jena, HE OTpHIaromas HEoO0XO0AUMOCTh
JOCTH)KEHHSI TPaBUIBHOCTH €ro pe3yjibTara, cama Mo ce0e crpaBenuBa.
OOycCIIOBJIEHHOE TaKOM IIEJIbI0 CYIIECTBEHHOE W3MEHEHHE JEHCTBUS MPHUHILIUIIOB
LIMBUJIMCTUYECKOTO MPOIECCa, MO 3aJAyMKE 3aKOHOJATENsl, HE OJDKHO BIIMATH Ha
NPaBUIBHOCTh PA3PEIICHUs JI€7la, MOCKOJIbKY B YIPOILUEHHOM IPOU3BOJACTBE
paccMaTpUBAIOTCS OTHOCUTEIBLHO HECIIOKHBIC, TUTIOBBIE nena (4. 1, 3 cr. 232.2 I'TIK
P®; 4. 1,2, 4 ct. 227 AIIK PO).

MoxeT Kkas3aTbCs, YTO O CIPaBEUIMBOCTH YIPOIIEHHOIO IPOU3BOJACTBA
CBUIETENBCTBYET U  MPEIyCMOTPEHHAs 3aKOHOJATEIbCTBOM  BO3MOYKHOCTh

HHUBCJIIMPOBATh HCKOTOPBLIC M3 YKa3aHHBIX OI‘paHI/I‘IeHI/Iﬁ NnepexoJoM K 06H_[€My

422 Mpomowuna H.A. lnupdeperunanus n yandukanus B rpakJIaHCKOM CyI0IIPOM3BOJCTBE. ABTOpe]. IHC. ... /1-pa.
ropu. Hayk. Mocksa. 2010. C.9.
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MOPSJIKY MICKOBOT'O CYJIONPOU3BOJICTBA B ITPELYCMOTPEHHBIX 3aKOHOM ciydasx (4. 4
cT. 232.2 I'TIK P®; u. 5 cr. 227 AIIK P®; n. 24, 30 IloctaHoBinenus [lnenyma
Bepxosnoro Cyna P® ot 18 ampens 2017 roga Ne 10), npoBeaeHuem cyaedHOro
3aceaHusl 1O BONPOCY YyTBEpPXKAEHUS MHUpoBoro corjamenuss (m. 30
[Toctanosnenus [lnenyma BepxosHoro Cyna P® ot 18 anpenst 2017 roma Ne 10), a
TaK)Ke MoJjaueil 3asBJICHUS O COCTaBJICHUH MOTUBUPOBAHHOTO CYJEOHOTO peIlICHUs
win coctaBieHueMm ero ex officio mpu oOGkanoBaHum CyneOHOTO pelieHUs B
aneuIsuonHoM nopsake (4. 2 ¢r. 232.4 I'TIK P®; 4. 2 ct. 229 AIIK PO).

OpnHako NEHCTBYIOUIMI MOPSAOK YNPOIIEHHOTO MPOU3BOJICTBA UMEET OJMH
oOLIMI U3bsIH, HE MO3BOJISIIOIINI CUUTATh €r0 BIIOJIHE CIPABEIJIUBBIM: 1O PSALY Jel
YIPOILEHHOE MPOU3BOJICTBO SBIIAETCSA, IO OOLIEMY IpPaBHIy, 00sI3aTEIbHBIM 0€3
BO3MOYKHOCTH TIepexoAa K OOIIeMy MCKOBOMY MOPSAKY PAaCCMOTPEHHUsS Jela I0
uHumatuse cTopoH (4. 1 ct. 232.2 TTIK P®; 4. 1 ct. 227 AIIK P®D).

Kak MHOrokpatHo OTMEYajgoChb B JIMTEPAaType, HUMEHHO BO3MOXHOCTb
3aMEHUTh YCEUEHHBIA MOPATOK OOLIEMCKOBBIM MO WHUIMATUBE CTOPOH SIBIISIETCS
KJIFOUEBOM IS MUHUMH3ALUH PUCKOB, CBA3aHHBIX CO BCEMHU IEPEUUCICHHBIMU
OTpaHWYCHUSIMU ynpolneHHoro mnpowusBoactea. Kak mnmmer T.B. Caxnosa,
3aKpEIUICHHE JIeJ YNPOUIEHHOTO NPOW3BOJACTBA MO MNPEIAMETHOMY KPUTEPHIO
BO3MOXKHO TIPU COTJIACHU Ha 3Ty cyAeOHyIo mpoueaypy ctopod. Ilpu stom «...
3aMHTEPECOBAHHBIM JIMIAM JIOJKHA ObITh TapaHTUPOBAHA BO3MOXHOCTh CyAEOHOU
3alMThl B PA3BEpPHYTOM MpOLENype, MO BCEM NpaBUJIaM IUBHIMCTUYECKON
nporeccyanbHoi GopMbI»*2,

E.B. KynpsBueBa ormedaer, 4TO MpaBWjia YHPOILICHHOTO IPOU3BOJICTBA
IpeIyCMAaTPUBAIOT JIOBOJIBHO KaTerOpUYHbIE M HENPOCThle, OCOOEHHO st
HenpodeccruoHana, mnpaBuwia O(GOpPMIIEHUS W TPEIOCTaBICHHUS JOKA3aTeIbCTB,
TPYJHOCTH, KOTOPBIE «...HE YNPOIIAIOT U HE YCKOPSIOT BBIHECEHUE DPEILICHHUs, a

CO3/1aI0T CIOXHOCTUY. JII0Oble M3MEHEeHMsI, HAlPaBICHHbIE HA Pas3rpy3Ky CYIOB,

423 Cwm.: Caxnosa T.B. «Henonusiey» cyie0HbIE TIPOLIEAYPHI B COBPEMEHHOM [MBUJIMCTUYECKOM npolecce // BecTHuk
rpaxaanckoro npouecca. 2021. Ne 4. C. 27-49.
p p
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«...HE JOJKHBI YHIEMJISITh M HapyliaTh NpaBO TpaxJaH W OpraHu3aluid Ha
cyneOHyIo 3aimmTy» 24,

E.A. bopucoBa BblJeisieT B KauecTBE KIIOYEBBIX MPOOJIEM YMPOIIEHHOTO
IPOM3BOJCTBA HapylleHHe OanaHca MPOLECCyalbHBIX MpaB W 00sS3aHHOCTEH
CTOPOH, OTCYTCTBHE IIpaBa BbIOOpa MEXJIy MCKOBBIM IIPOU3BOJICTBOM U
YIPOUIEHHBIM, HEBO3MOXHOCThH IIEpeXoia B HCKOBOE MPOU3BOICTBO IO MHUIIUATHBE
ctopoH. [Ipu3HaBasi npoOiaeMy BbICOKOU 3arpy>K€HHOCTH CYJI0OB, YUEHBIN MOJIaraet
HEJIOIYCTUMBIM CHUKATh FAPAaHTHH 3aLIUTHI IIPaB JIKL, YYaCTBYIOIMX B Aene?,

[IpoGnema Oe3anbTEPHATUBHOCTH YIPOIICHHOTO TOPSIKA IO PALY Jel
yCyryosieTcs TpeMsi 00CTOATEIIbCTBAMU.

Bo-niepBpix, B 2023 romy AEHEXKHBIA MNOPOr MO Ji€JIaM YIPOIIEHHOTO
npousBojicTBa Obul  moBbIIEH g0 250 000 pyOneit B IpakIaHCKOM
cynonpousBoactse (. 1, 2 u. 1 ct. 232.2 TTIK P®), u no 1 200 000 py6neit nis
topuaudeckux i u 600 000 pyOeit 1711 MHAUBUIYAIbHBIX TIPEANPUHUMATETICH B
apoutpaxknoM cynonpous3Bojctse (1. 1 4. 1 ct. 227 AIIK P®), yTo 3HaunUTEIHLHO
pacumMpsieT Kpyr Je, 1151 KOTOPBIX YIPOIIIEHHOE MPOU3BOJICTBO O€3aJIbTEpPHATUBHO.

Bo-BTOpBIX, NMpeaycCMOTpPEHHBIE B 3aKOHOJATEJILCTBE B HACTOSIIEE BpEMs
cly4au Tepexoja B OOIUH TOPAIOK HCKOBOTO TPOW3BOJCTBA TMOJHOCTHIO
3aBUCHUMBI OT YCMOTPEHUS Cy/a, BOJEU3BSIBICHUE CTOPOH HE SIBISIETCS ISl Cyla
00s13aTeIbHBIM.

B-TpeTbux, yCTaHOBIEH MPUOPUTET YMPOLIEHHOIO IMPOU3BOJACTBA JaXe B
Cllydyae  HEBO3MOXXHOCTU  Pa3[ACibHOTO  PACCMOTPEHUS  MMYIIECTBEHHBIX
TpeOOBaHUM, OTHOCSIIMXCS K JejaM, MOMJICKAIIUM PACCMOTPEHHUIO B MOPSIKE
YIPOIIEHHOTO TIPOU3BOICTBA U TPEOOBAHUN HEMMYIIIECTBEHHOTO XapaKTepa, B TOM

YHUCIIe 0 KOMIIEHCAIMU MOpaibHOTO Bpeaa (4. 6 ct. 232.2 I'TIK PO; u. 7 c1. 227 ATIK

424 Poccuiickue IpollecCyaUCTHl O MpaBe, 3aKOHE M cyiaeOHOM npaktuke: k 20-1eTvio ['paskaaHCKOro

npoueccyaiabHoro koaekca Poccuiickoit denepanmu: monorpadus / ots. pea. B. B. Momuanos. M., 2023. C. 268-277
(aBTOp ouepka — KynpsiBuesa E.B.).

425 Bopucoea E.A. HexoTopblie BONPOCH Pa3BUTHS TPAXKIAHCKOTO MPOLECCYATBHOTO 3aKOHOIATENLCTBA // BecTHHK
rpaxmaHckoro npomecca. 2025. Ne 1. C. 53-78.
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P®; . 6 IloctanoBnenus [1nenyma BepxoBaoro Cyna P® ot 18 anpens 2017 rona
Ne 10)%%8,

Bce »10 mnpencraBnsier coOol CYIIECTBEHHOE OrpaHUYEHHE TapaHTHi
JOCTH)KEHHSI OCHOBHOM LENU LMBUIMCTUYECKOTO CYIONPOU3BOJCTBA, a MOTOMY
MOJIOKEHUS UBUIIUCTUYECKOTO poLeCcCyaTbHOTO 3aKOHOJIaTEIbCTBA,
3aKperuIgionre 0e3abTepHATUBHOCTD YIIPOILIEHHOT'O TPOU3BOACTBA JJIsl psijia Ael
(4. 1 c1. 2322 TTIK P®; 4. 1 ct1. 227 AIIK P®), cipaBe1sIMBbIMY MPU3HATH HEJIB3SI.

B npukazHOM MOpOU3BOJCTBE, 1EJIbIO KOTOPOTO SIBISIETCS OBICTpOE
paccMOTpeHHne OecCIOpHBIX TPEeOOBAHUU MO OTHOCHUTEIBHO HECIIOKHBIM JEJIaM,
U3MEHEHUS JEWCTBUS NPHUHIMIIOB LUBUIMCTUYECKOTO MPOLECCAa 3HAYUTEIBHO
Ooree CyLIECTBEHHBI, Y€M B YIPOIIEHHOM IpPOU3BOJACTBE. B CBs3u ¢ 3TUM
HEKOTOPHIMH YYEHBIMH TIPUKA3HOE IPOU3BOACTBO HE CUUTAETCA MpaBocyaueM*?’ u
Jla’ke BBIBOJMTCS 3a TIPEENIBI IPAKIAHCKOI IIPOIECCYaTbHON (popMBI*2e,

Ilenp mnpuKa3HOTO NPOU3BOACTBA, KaK U B Cllydae C YIOPOUICHHBIM
IIPOU3BOJICTBOM, CIIpAaBEIJIMBa W caMa IO cede He NPEemnsTCTBYET 3alluTe
OXpaHsSEMbIX MPAaBOBOI cucTeMOl GeccriopHbIX npas. HanpoTus, npeanomnaraercs,
YTO MOCPEACTBOM IPHUKA3HOTO MPOU3BOJCTBA B3bICKATENIb MOJydaeT OBICTPOE
IpU3HAHKE CBOMX IIPaB CO CTOPOHBI CyJla, HE HapylIas MPU 3TOM MpaB JTOJKHUKA,
KOTOpBIN TpeOOBaHUs MPU3HAET, HO HE HUCTIOJIHSIET.

['maBHBIMH MPEMMYILIECTBAMH MPUKA3HOTO MPOU3BOJICTBA, TAKHUM 00pPa3oM,
SBJIIFOTCSI €70 OTPAaHUYEHHOCTh OeccriopHbiMu nenamu (1. 3 4. 3 ct. 125 T'TIK P®;
m. 3 4. 3 ct. 229.4 AIIK P®; 1. 3 4. 3 ct. 123.4 KAC P®; 1. 3,4 IloctanoBiaeHus

[Inenyma Bepxonoro Cyma P® or 27 nexabps 2016 roma Ne 624%% m. 49

426 Cm.: Moucees C.B. Orpanudenue cBo60/bl BHIGOpa OPOLEAyphl U IOPAAKA PACCMOTPEHKS TPeOOBAHUS KaK TPEH
pa3BUTHA MPOIIECCYaTHHOTO 3aKOHOIATENBCTBA // 3aKoHBI Poccuu: ombit, ananms, nmpaktuka. 2016. Ne9. C. 26.

427 Cw. manp.: JJ.A. Tymanos. Eiue pas o Tom, ABIIS€TCA 11 Cy1eOHbII NPUKa3 aKTOM IIPaBOCYIHs, M Pa3MbIIIIeHs
o cymaoctu npasocyaus. C 13-20; Illepcmiox B.M. "TlpaBocynue" u "Cymonpon3BoACTBO": OHATHE, COOTHOIICHHUE,
TEOpeTHIeCKOe U MpakTuieckoe 3HadeHne // 3akononatenscTo. 2020. Ne§. C. 48-57.

428 Cwm. manp.: Caxnosa T.B. «Henonnbley» cyneOHbIE TIPOIEAYphl B COBPEMEHHOM IMBUIIHCTHYECKOM mpomecce. C.
27-49.

428 Cwm.: Mocranosnenue [nenyma Bepxosroro Cyna P® or 27 nekabps 2016 roga Ne 62 «O HEKOTOPBIX BOMPOCax
MpUMEHEHUs cylamu mnonoxeHuil ['paxnmanckoro mnpoueccyaibHoro koaekca Poccuiickoit ®enepauuu u
ApOuTpa)XHOTO TIpoIecCyallbHOro Konekca Poccuiickoit ®enepanmu o mpukasHoM mnpousBoicteey» // CIIC
«KoncynsranTllmocy.
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[TocranoBnenus Ilnenyma Bepxouoro Cyna P® ot 27 centadps 2016 roga Ne
36%%%), a Taxke BO3MOXKHOCTL OE3MOTMBHOM OTMEHBI CyAeOHOrO IIpHKa3a
MOCPEACTBOM I10JIa4l BO3PaKEHUH CO CTOPOHBI oTBeT4yMKa (cT. 128, 4. 1 cT. 129
['TIK P®; 4. 3-4 ct. 229.5 AIIK P®; u. 3 cr. 123.5, u. 1 cr1. 123.7 KAC P®) uto0
camo co00if MOATBEPKIa€T CIIOPHOCTH 3asIBJICHHOTO TPEOOBaHUS.

CkazaHHOe, KOHEYHO, HE OTPUIIAET MHOTOUYUCIIEHHBIE TPOOIEMbI IPUKA3HOTO
MPOU3BOJICTBA, KOTOPHIE CHOCOOHBI TPUBECTH K CYIIECTBEHHOMY YMAJCHHIO
MPOILIECCYANbHBIX TAPAHTHM JOCTHKEHUS OCHOBHOM WENW LUBUIMCTUYECKOTO
nporecca. Cpenu TakuxX TPoOOIEM: JOCTATOYHO HEOOJBIION CPOK IS TIOJa4yu
BO3PAXEHUN — NI€CATh JAHEH CO JHS TMOJYYEHUs JOJHKHHKOM KOIHUHU CYJIeOHOro
MpHKasa B TpaxaaHCcKOM U apouTtpaskHoM nporiecce (ct. 128 I'TIK P®; 4. 3 ct1. 229.5
AIIK P®) u nBaauath AHEH CO JHS HANpaBJEHUS JTOLKHUKY KOMHUHM CYJIeOHOTO
npuKasa B aJMUHUCTPATHUBHOM cynonpousBojctBe (4. 4 cr. 123.5 KAC P®);
CYILIECTBEHHO OTPAaHUYEHHBIE OCHOBAaHMSI BOCCTAHOBJICHHUS MPOMYIIEHHOTO CPOKa
Ha nojaudy Bo3paxeHui (4. 5 ct. 229.5 AIIK P®; n. 34 Ilocranosnenus [1nenyma
BepxoBraoro Cyna P® ot 27 nexabps 2016 romga Ne 62; 1. 4 ct. 123.7 KAC PO; .
51 IHocranosnenus I1nenyma BepxoBroro Cyna P® ot 27 centsa0ps 2016 roga Ne
36); yIpoOIICHHBIN MOPSIAOK PACCMOTPEHHUS KacCAIMOHHOM KanoObl HA CyJAeOHBII
npukas (4. 10 ct. 379.5 I'TIK P®; 4. 2 cr. 288.1 AIIK P®; 4. 2 ct. 327.1 KAC PD).

Bo3znoxenue Ha cyJ1 IMIHENH paboThl, IEpEeHaIpaBIEHUE PECYPCOB Cy1eO0HOMN
CUCTEMBI OT CHOPHBIX M CJOXHBIX JIeNl K JeiaM OECCIOpHBIM U, Kak MpPaBHIIO,
HECJI0KHBIM, HE COOTBETCTBYET 00IIECTBEHHOMY MPAaBOCO3HAHMIO, BIPAXKEHHOMY B
OCHOBHOM I1I€JIM TPaBOBOM cHUCTEMbI. [IOCKOJIbKY MNpUKAa3HOE MPOU3BOACTBO
MPE3IOMUPYETCST  OCCCIOPHBIM, K HEMY HENPUMEHHMMa JIOTHKAa HCKOBOTO
MPOU3BOJCTBA, Y HEr0 MHAs Lelb, NPEIONpenesstonas 0COOEHHOCTH JTaHHON

POLEAYPHI.

430 Cm.: Tlocranonenue [nenyma Bepxosroro Cyna P® or 27 cenrsops 2016 roma Ne 36 «O HEKOTOPBIX BONIPOCax
npuMeHeHust cyaamu Kojekca aJMHUHHCTpaTHBHOTO cyponpousBoacTBa Poccuiickoit ®epepanum» // CIIC
«KoncynsranTllmocy.
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[ToaTomy enBa Jiv 3HAUUTEIHHON MPOOIEMON MOXKHO CUYHUTATh OTMEYAEMOE
YYEHBIMU WM3MEHEHWE JEUCTBHs IPUHLMIIOB PAaBHONPABUSA, COCTSA3ATEIIBHOCTH,

00BEKTUBHOM I/ICTI/IHLI43

! B Ipon3BOCTBE, B KOTOPOM CaMoO COCTSI3aHUE U CyIe0HOE
YCTaHOBJICHHE HCTUHBI HE MPEINOJAraloTcsi BOBCE BBHAY €ro OeCCHOpPHOCTH.
['maBHas CII0)KHOCTb COCTOUT B TOM, YTOOBI 00ECIIEUUTh JOJKHUKY BO3ZMOXKHOCTh
HOJIyYEHUS BCEX MPOLECCYaIbHBIX FTApAHTUH JJIsl IPABUIIBHOIO PA3PELICHUS €A U
3alMTHl €ro MpaB B Cly4ae, €CIM CIOp BCE-TaKh €CTh. T€OopeTHYecKH Takas
BO3MO>KHOCTh OO€ECIIeUeHa.

OngHako Ha TMpPaKkTUKE CHPaBEIIMBOCTh IPUKA3ZHOTO IPOU3BOJCTBA
COBEpPIIEHHO HEOYEBHJHA, M MPUYMHOHM HTOrO BBICTYNAET YIPOILIEHHOE
IpOU3BOACTBO. Peub oONATh-TakM HAET O O€3aJbTEPHATUBHOM OTHECEHUU
TpeOOBaHMI, IO KOTOPBHIM OBLIO OTKA3aHO B MPUHSATHUHU 3asIBJICHUS O BBIHECEHUU
CyIeOHOro mpurKasza Uiu cyAeOHBIN MpHUKa3 ObUl OTMEHEH, K JIeJaM YIPOIIEHHOTO
npousBojacTBa (4. 3 cr. 125, c1. 128, cT. 129 I'TIK P®, u. 3 ct. 229.4, u. 4 cT. 229.5
AIIK P®; 0. 2 Tlocranosnenus [ nenyma BepxoBrnoro Cyna P® ot 17 gexadps 2020
roga Ne 42), 4to (hakThuecku OJIOKHUPYET BO3ZMOXKHOCTh PACCMOTPEHHUS CIIOpa IO
oO0LIMM TpaBWJIAM HMCKOBOIO CYJONPOM3BOJCTBA. M mMOKa JaHHOE OrpaHUYeHHE
YIPOILEHHOTO MPOU3BOJICTBA HE OYyAET UCHPABIEHO, CIIPABEUIMBOCTh MPUKA3HOTO
IIPOU3BOJICTBA OCTAHETCS 110 BOIPOCOM.

Takum  oOpa3oM, O0OIIECTBEHHOE  MpaBOCO3HaHHE  (0OIIECTBEHHAS
CHPaBEIMBOCTh) B LMBUIIUCTHUECKOM IIPOLIECCYaTbHOM MpaBe He 00J1a1aeT KaKuM-
100 crnenuPUUecKuM COACPKAHUEM U BBIPAXKAETCS B XOPOIIO M3BECTHBIX HAyKe
KATerOpusiX «Ueld W 3a7ayd  (UeJeBble YCTAHOBKHM)» M «IPUHIUIIBD)
LIMBHJIMCTUYECKOTO IIpoLIecca.

Pasnuunbie cyneOHble MOpoUEAYyphbl, BKJIIOYAash BHIBI CYyJIONPOU3BOJICTBA,
CTaJM, MpPOLIECCYalbHblE HMHCTUTYTBI, @ TAaKX€ OTIEIbHBIE MPOLIECCYaTIbHBIE
JEHCTBUSL MOTYT OBITh MPU3HAHBI CIPABEAIUBBIMH, TOJBKO €CIM WX Onmkaiiias

oCJab COOTBCTCTBYCT OCHOBHOM 1ICJIM ILIMBUJIUCTUYECKOTO CyadoIIpOu3BOJACTBA, a

431 Cm. Boponoe A.®. He mory noctynutbes nipuniunamu. C. 93-95.
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CaMi OHM OTBEYAIOT IIPHHIMIIAM [IUBUIMCTHYECKOTO IpoIiecca, IeHCTBHE KOTOPBIX
HEOOXOIMMO JUIA JOCTHIKEHUS NX OJVHKANIINX [EJIEH.

CkazaHHOE TaK)Ke O3HAYaeT, YTO caMa CIPaBEIMBOCTh IPUHIMIIOM
LIMBUJIMCTUYECKOTO MPOIIECCa HE ABISAETCA 2, MOCKOJIBKY OHA IIPEACTaBISAET COOOM
SIBJICHUE COBEPILECHHO JIPYroro MOpsIKa.

B CBA3M € 3TUM CTOMT OTMETHUTh, YTO Ja)€ CTOPOHHHUKH BbIICICHUS
NPUHIUIA CIIPABEIIMBOCTH YacTO PAacCMaTPHUBAIOT €ro Kak Primus inter pares,
OTMeYasi, YTO OH sIBsieTCsl (DYyHIAMEHTOM IIpaBa M OTACIBHBIX €ro OTpaciei, ux
BHYTPEHHHM CBOMCTBOM, HMEET 0C000€ PYKOBOJAIICE, KOOPAMHUPYIOIIEE HIIH
HAJCUCTEMHOEC 3HAYCHHME, KAYEeCTBEHHO OTIMYasCh OT JPYTHX IPaBOBBIX
NpUHIUNOB*,

OO11eCTBEHHOE TIPAaBOCO3HAHUE HE PEryIHPYET, B OTIHYHE OT OCTAIbHBIX
IPUHIIAIIOB IIMBHJIMCTHYECKOTO TPOIECCa, MEPBUYHOE IOBEACHUE YYaCTHHUKOB
poliecca, BBICTYIass HCTOYHMKOM HICOJIOTHYECKOTO COIEPIKAHMs BCEX MTPUHIIUITOB
[IUBHIIMCTHYECKOTO MIPOIIECCA U €T0 IEJIEBBIX YCTAaHOBOK.

Ha ocHOBaHHHU WM3JI0)KEHHOTO HEOOXOIMUMBIM IMPEICTABISCTCS BBIJACICHUC B
HUBWIMCTHYECKUX TPOILIECCYAbHBIX KOACKCAX €AMHOOOpa3HOM o0O0IIeil yactu, B
KOTOpPOW Hamutd ObI OTPa)KEHHWE PACCMOTPEHHBIC MPHUHIMIGI (JAMCIO3UTHBHOCTH,
COCTSI3aTCIILHOCTH, PABEHCTBA BCEX IMEpe]l 3aKOHOM W CYIOM, MPOIECCYaTbHOTO
paBHONPABUs CTOPOH, TOCYJApCTBEHHOIO S3bIKa, HE3aBHMCHUMOCTH Cy/EH,

)434

IIaCHOCTH, OCYIICCTBJICHHUA IIPAaBOCYAHSA TOJIBKO CYIOM . IIYMaeTCSI, qTO OTa

432 PaznuuHble MO3UIMHM, B COOTBETCTBMM C KOTOPHIMH CHPABEUIMBOCTH HE SIBJISETCA MPABOBBIM IIPHHIMIIOM,
npecTaBieHb B Hayke. CM. Hamp.: bapanoe B.M. Yxa3. cou. C. 313-316; Opau E.M. Yka3. cou. C. 18; [lankosa O.A.
Cyzeiickoe ycMOTpEeHHE B IpaXxAaHCKOM npouecce. Juc. ... kana. opua. Hayk. M.,1997. C. 84.

433 TlokasarenpHa mosumusi O.JI. BacuibeBa: «IPHHIMIT CTIPABENIMBOCTH HMEET OCOOOE... KIKOYEBOE MECTO B
cHcTeMe NPHHIMIIOB OTEYECTBEHHOTO YTOJIOBHOTO IPOIIECCa, MMOCKOJIBKY Oarofaps eMy yCTPaHSIOTCS pa3iIHdHbIe
MNOHUMAaHHS TOTO WM MHOTO NPHUHIUIMA, CTAHOBATCS BO3MOXKHBIMHU JUIS Pa3pellleHHs] TEOPETUUECKU JOMYCTUMBIE
MPaBOBbIE KOJUTM3UU MEX1Y MPUHIUIIAMU. BOJNBIIMHCTBO MPUHIMIIOB, Ha3BaHHBIX B YIIK P®D, MOXHO OLIEHUTH Kak
OpHEHTHPOBAaHHbIE Ha (OPMANBHYIO CIPaBeIMBOCTh... OIHAKO TPH TPABHIHLHOM TOHWMAHWHM TPHUHIIMIIA
CIPaBeIINBOCTH. .., Ha3BaHHBIE B YIIK P® mpuHIUNBI NODKHBI BOCTIPHHUMATECS KaK OPUEHTHPYIOMIHE CyOBEKTOB
paccieoBaHHS Ha JOJDKHOE, WCTHHHOE, PABHO- paCIpelelHuTeNbHOe M J00poIeTeNbHO-CyObeKTHBHOE». CM.:
Bacunves O.JI. Yxa3. cou. C. 88. Cm. taxxke: Bunnuyxui M.E. Yxa3. cou. C. 132; Yananose T./. OpraHn3aiimoHHO-
NpaBoOBOe O0ECHeYeHNe pean3aluy NPUHIMIIA CIPaBeUIMBOCTH B cyieOHOH nesrensHocTh. C. 55.

434 OryenbHO WM B COCTaBE MHBIX MPUHIIMIIOB JIOJDKHO OBITh SKCILTMIIMTHO BBIPAXKEHO «IIPABO OBITH BBICIYIIAHHBIM
W YCJIBIIIAHHBIM», KOTOPOE 3aKiIfouaeTcsi B 1) mpase Jivi, y4acTBYIOUIMX B JIese, JIOHOCUTD JIO CyJa CBOIO MO3HILIUIO
M00BIMH TIpOLIECCYaIbHBIMU CPEACTBAMH, 2) OOS3aHHOCTH Cy/a CO3JaTh JUIS 3TOTO YCJIOBUS, O3HAKOMHTBCS C
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Mepa MOCTIOCOOCTBYET, BO-TIEPBBIX, OTPAXKEHUIO B 3aKOHOAATENLCTBE U O€3 TOTO
CYIIECTBYIOIIUX B OOIIECTBEHHOM CO3HAHWW M TIYyOOKO H3YYEHHBIX YYCHBIMH
UMIIEPATUBHBIX TMPEACTaBICHUN O JOJDKHOM YCTPONCTBE UHMBHIUCTUYECKOTO
CYJIOIPOM3BOJICTBA, a BO-BTOPBIX, TIO3BOJIUT OOECIEYUTh CIPABEIIMBOCTh
MOCJIEYIONIETO MPaBOTBOpUECTBA B cdepe UUBWIMCTUYECKOrO TMpolecca |
PaBONPUMEHEHHUS.

OnHako MpOCTOE NEPEUUCIICHUE MPABOBBIX MPUHIUIIOB B IUBHIMCTUYECKUX
npolieccyanbHBIX KoJieKcax 0e3 o0ecreueHus: peaibHOM rapaHTUH UX TPUMEHEHUS
OeccMBICIICHHO. [103TOMy BEpHBIM KaXKeTCs BCJIEH 32 MHOTUMH aBTOpaMu’>
NPEeUIOKUTh peOPMUPOBATH CYIIECTBYIOIINE HA JTAHHBIA MOMEHT O€3yCIIOBHBIC
OCHOBaHMsI K OTMeHE Cy/1eOHbIX akTOB (4. 4 cT. 330 I'TIK P®; u. 4 c1. 270 AIIK PO;
4. 1 ct. 310 KAC P®).

besycrnoBHbIE OCHOBaHHMS K OTMEHE CYJIEOHBIX aKTOB — O3TO CTOJb
CYIIIECTBEHHBIE JEPEKTHI MPOIECCa, KOTOPHIE «...CBUIAETEIHCTBYIOT O HApYIICHUU
rpakJIaHCKOW TMpoleccyadbHOM (QOpMBI, OCHOBHBIX Hayajl IPOU3BOJICTBA,
JMIIAIONIEM €ro XxapakTepa cyaeOHoro»*®. OmHako K TakMM OCHOBaHHAM, MO
HETOHATHOW MPUYMHE, HE OTHOCSTCS T€ CaMble Havaljla — IPaBOBbIE IPUHIIUIIBI, O€3
KOTOPBIX HEBO3MOXXHO MPEACTABUTH Ce0E IMUBUIUCTUYECKOE CYIOMPOU3BOJICTBO,
JIOCTUTAIOIIEE LIEJIM 3alIUThl OXPAHSAEMbIX MMPABOBOM CUCTEMOW MPaB U 3aKOHHBIX
UHTEPECOB.

Kak BepHo mucan A.T. BoHHep, U3 ceMU MPETyCMOTPEHHBIX B HBIHEITHEM
3aKOHOJATEIBCTBE OE3YCIOBHBIX OCHOBAaHMM K OTMEHE CYJEOHBIX pelIeHUH,
aKTyaJbHBIMU OCTAlOTCSI TOJIBKO JIBa, @ UMEHHO: PACCMOTPEHUE JieJla B OTCYTCTBUE

KOTO-JIN0O M3 JIUI, Y4aCTBYIOIIKUX B ACJIC U HC U3BCIIICHHBIX HAJJICKAIITUM o6pa30M

NPe/ICTaBICHHBIMH apTyMEHTaMH | 10Ka3aTelIbCTBaMH, 3) 00s13aHHOCTb Cy/1a HCCIIEI0BATh IPE/ICTaBICHHbIE TOBOIBI
U J1aTh HA HUX MOTHBUPOBAHHBIM OTBET B COOTBETCTBYIOIIEM cyneOHoM akrte. CM.: [llepcmiok B.M. «IIpaBo OBITH
BBICJIYIIAHHBIM M OBITh YCJBIIIAHHBIMY — NPUHLHKI TPAXKIAHCKOTO IpoleccyanbHoro npasa // CoBpeMeHHas
JIOKTPUHA TPaXXJaHCKOTO, apOMTPaKHOrO MpOIECca M HCIOJIHUTEIBHOIO IMPOM3BOJACTBA: TEOPUS U IPAKTHKA.
Co6opHuk HayuHbIX cTateit. Kpacuonmap, 2004. C. 84-91.

435 Cwm. manp.: Agpanacves C.@. K npobieme cyIecTBEHHBIX ITPOIECCYalbHbIX OMMOOK MM 6€3yCIOBHBIX OCHOBAHUI
K OTMEHe cyJeOHBIX pelIeHHH 1o rpakJaHcKuM JenaM // BectHuk rpaxkmanckoro npouecca. 2015. Ne 3. C. 40-62.;
bonnep A.T. OcHoBaHUS K OTMEHE CyJeOHBIX NMOCTAHOBJIEHUH MO TPaXKIAHCKUM M apOMTPaXKHBIM J€JaM JIOJDKHBI
OBITh IIPUBEJICHBI B COOTBETCTBHUE C KH3HBIO // BecTHHK rpaxnanckoro nporecca. 2018. Ne 5. C. 11-31.

4% Bopucosa E.A. Anennsuus, kaccauus, Haa30p M0 FPakKIaHCKUM JieiaM: yueOHoe nocobue. C. 220.
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O BpEMEHH M MeCTe CyIeOHOr0 3aceJaHus ¥ MPUHATUE CYJOM PEIICHHUs O MpaBax
00 0053aHHOCTSIX JIMILI, HE MPUBJICUEHHBIX K y4acTuio B fene (1. 2, 4 4. 4 ct. 330
I'TIK P®; 1. 2, 4 u. 4 1. 270 ATIK P®; 1. 2, 4 4. 1 c1. 310 KAC PD)*',

K coxpaHstomnumM akTyalbHOCTh 6€3yCIOBHBIM OCHOBAHHUSM MOYHO T00aBUTh
TaK)K€ PacCMOTpPEHHUE JieJla B HE3aKOHHOM COCTaBe B Cllydae, €CJIM Jei0 ObLIOo
paccMOTpeHo cylber, moiexkaBmuM otBoay (m. 1 4. 4 ¢r.330 ITIK P®; m. 55
[Tocranosnenus [nenyma Bepxosnoro Cyna P® ot 22 mronst 2021 roma Ne 16 438),
WHble HBIHE TPEIyCMOTPEHHbIE OE3yCIIOBHBIE OCHOBAHHUS BIIOJHE MOTYT OBITh
OTHECEHbl K  HENPAaBUJIBbHOMY NPUMEHEHUIO WIM  HapyUIEHUIO  HOpM
IpoLIeCCYalbHOro MpaBa, KOTOPOE BJIEYET OTMEHY CyIeOHOIrO aKTa B Cilyyae, eciu
TaKO€ HApYyIICHUE IPUBEIO WJIM MOIJIO NPUBECTH K MPUHATHIO HENPABHIBHOTO
pemenus (4. 3 cr. 330 I'TIK P®; 4. 3 cr. 270 AIIK P®; 4. 4 ct. 310 KAC PO).

be3ycioBHYI0 OTMEHY CyA€OHOTO aKkTa JOJKHO BIIeUb, KaK MPEACTABIISAETCS,
HapyllEHUWE [PUHUMUIIOB PABEHCTBA BCEX IepeJ 3aKOHOM H  CYAOM,
IPOLIECCYaTbHOTO PAaBHOMNPABUS CTOPOH, HE3ABUCUMOCTH CYI€W, TOCYJaPCTBEHHOTO
A3bIKa, TTTACHOCTH, OCYILIECTBICHUS PABOCY M TOJIBKO CYJIOM, a TAKXKe IpaBa ObITh
BBICITYIIAHHBIM M YCIBIMAHABIM Y, IMEHHO 5TH IPUHIIUIIBI CO3AI0T HEOOXOIUMEIE
ycioBusi,  0e3  KOTOPbIX  HEBO3MOXXHO  OCYILECTBJICHHE  IMPUHIUIIOB
JUCTIO3UTUBHOCTH, COCTSA3AaTE€IbHOCTH U OOBEKTHUBHOW MWCTHUHBI, a 3HAUYUT U
JOCTH>KEHHSI OCHOBHOM 1ENH LIMBUIIMCTHYECKOro mpouecca. MHbIMU cioBamMu, UX
HapyILIEHUE O3HAYaeT MPE3yMIIIHUI0 HECIPABEIMBOCTH CYJONPOU3BOJCTBA U €r0
pe3yabTara. Pazymeercsi, 0e3yClIOBHbIE OCHOBaHUS K OTMEHE CYACOHBIX aKTOB
JIOJKHBI TOJIKOBAThCSl COOTBETCTBYIOUIE B CYNEOHBIX MpPOLEAYpax, B KOTOPBIX

HN3MCHCHHC HeﬁCTBHH TCX WJIN WHBIX IIPUHIUIIOB CIIPABCIJINBO.

437 Bonnep A.T. OcHOBaHHUS K OTMEHE CyIEOHBIX TOCTAHOBIEHUH MO IPaXIaAHCKMM M apOMTPasKHbIM JIEJIaM J0JIKHBI
OBITh IPUBE/ICHBI B COOTBETCTBHUE C )Ku3HbI0. C. 11-31.

438 Cwm.: TToctanosnenue IMinenyma Bepxosroro Cyna P® or 22 urons 2021 roga Ne 16 «O npuMeHeHUH Cy1aMU HOPM
Tpa)<ITaHCKOTI'O MPOLECCYAIbHOTO 3aKOHOJATENbCTBA, PETIAMEHTUPYIOLINX MIPOU3BOJACTBO B CyJ€ aNe/UIILUOHHON
uHctanumy // CIIC «Koncynsrantlhnrocy.

4% Cwm.: Ulepcmiox B.M. Teoperndeckue mpobIeMbl Pa3BUTHs TPaXIAHCKOTO IPOIECCYATBHOTO, apOMTPaKHOTO
IpoLecCyaIbHOIO TPaBa M UCTIOIHUTEILHOTO Npon3BoIcTBa B Poccniickoit deneparun. C. 93-101.
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OcTanpHBbIC TPUHIMIBI, KaK MPEICTABISAETCS, 00ECIIeYeHbl OCHOBAHUSAMH K
OTMEHE CyAeOHBIX aKTOB, KOTOpbhIe yka3anbl B 4. 1 cT. 330 ['TIK P®; 4. 1 ct. 270
AIIK P®; 4. 2 ct. 310 KAC PO.

Takum 00pa3oMm, HCXOAS W3 BCETO BBIMIECKA3aHHOTO, MOXKHO CENaTh
CJIEIYIOLIUE BBIBOJIBI.

1. OO1iecTBeHHas CIIPaBEUIMBOCTh (OOIIECTBEHHOE MPABOCO3HAHHUE) HE
oOmamaeT B  IUBMJIMCTHYECKOM  MPOIECCYalbHOM  MpaBe  KaKUM-JTHOO0
crenupUUecKUM COACPKAHUEM M BBIPAKACTCS B M3BECTHBIX HAyKEe KaTErOpHUsX

«ueiim M 3aga4du (HGHGBBIG YCTaHOBKI/I)» U «IIPUHOUIBD) HHBUINCTUYCCKOI'O

npoiiecca.
2. OCHOBHOW II€TBI0 BCEW TMPABOBOM CHUCTEMBI  SBIISIETCS €€
CTIPaBeUIMBOCTh ~ —  COOTBETCTBHE  OOIIECTBEHHOMY  IPaBOCO3HAHHIO

3aKOHOJIATENIbCTBA M IPABOIPMMEHEHHMS, BBbIPAXamUIeecss B OTPAXKECHUU B
ITI03UTUBHOM IIPaBE OXPAaHSAEMBbIX [IPABOBOM CUCTEMOM MPAB U 3aKOHHBIX UHTEPECOB,
HAUIC)KAIIETO TMOpPSAKAa WX MNPU3HAHWS W 3alIATHI, a TAKXKE UX peaav3alu B
IIPaBOIPUMEHUTEIIHOU AEATENbHOCTH. LlesieBble yCTaHOBKY B paMKax OTIEJIbHBIX
OTpaciey mpaa ABJISIOTCS CIPABEIITMBBIMU MOCTOJIBKY, HOCKOJIBKY COOTBETCTBYIOT
OCHOBHOW LIEJIU ITPABOBOM CUCTEMBI.

3. [leneBble  yCTAaHOBKM  LIMBWIMCTUYECKOIO  CYIAOIIPOM3BOACTBA
MPECTABIISIOT COOOM CUCTEMY, KaXKIbI AJIEMEHT KOTOPOU SIBISETCS CPEIACTBOM
JOCTHKEHUS BBIIECTOSALIEN LETH.

4, OCHOBHOM UENbI0 IUBUIMCTUYECKOTO CYJIONPOU3BOJICTBA SIBIISIETCA
3alIUTa MaTePUATBLHO-TIPABOBBIX UBUIMCTUYECKUX MPAB U 3aKOHHBIX UHTEPECOB
YYaCTHUKOB COOTBETCTBYIOIIMX OTHOLICHUWHA. B 3aBUCHMOCTH OT OTpaciu
IUBUJIMCTUYECKOTO MPOIIECCa U BUAA CYJONMPOU3BOACTBA B PAMKaX I'PaKJIaHCKOTO,
apOUTPaKHOTO M AJMUHUCTPATHBHOTO CYJOMPOU3BOACTBA OCHOBHAS II€JIb MOXKET
HE3HAUNUTEJIBHO KOpPPEKTUPOBaThCs. K mpumepy, B MOpsSAKE TPaxIaHCKOIrO
CyJIOIIPOU3BOJICTBA OCHOBHOM IIEJBIO SIBJIAETCA 3alUTa MpaB MU 3aKOHHBIX
MHTEPECOB YUYaCTHUKOB I'PAXKIAHCKUX (B IIMPOKOM CMBICIJIE€) TPABOOTHOILICHUH, HE

CBSI3aHHBIX C OCYILECTBICHUEM MPEANPUHUMATEIILCKOW U MHOM dKOHOMUYECKOMU
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NEATEIbHOCTH, M HE BBITEKAIOUIMX W3 OTHOIIEHWU BJIACTH M MOJAYMHEHHUH. B
VCKOBOM IPOM3BOJICTBE OCHOBHAS LEJb 3aKJIFOYAETCS B BOCCTAHOBJICHUH U 3aILUTE
HapyLIECHHbIX WU OCIIOPEHHBIX IIpaB M 3aKOHHBIX MHTEPECOB YYACTHUKOB
COOTBETCTBYIOIIMX OTHOIICHHI, a B 0COOOM MPOU3BOICTBE — B OXPaHE OECCIIOPHBIX
IIPaB ¥ 3aKOHHBIX HUHTEPECOB.

S. JlocTrKeHHe OCHOBHOM LIEJIM LIUBUIIMCTUYECKOTO CYAONPOU3BOJICTBA
HEBO3MOKHO 0€3 JOCTUKEHUSI HUKECTOSIIMX LEJEBbIX YCTAHOBOK: MTPABUIILHOTO U
CBOCBPEMEHHOTO  PAacCMOTPEHHs M  pa3peuieHus Jena, 3aKOHHOCTH W
000CHOBaHHOCTHU Cy1e0HOTO pelieHus, HE(OPMATTUCTCKOTO 17}
VWHIUBUYJIM3UPOBAHHOTO  MPABOINPUMEHEHHUS, YCTAHOBJIEHUS  OOBEKTUBHOMN
UCTHUHBI U HaJIJIeKallell MOTUBUPOBAHHOCTHU CY/1I€OHOTO PEILICHUSI.

6. OcHOBHasi LEeIb UMBWIMCTUYECKOTO CYAONPOU3BOACTBA OCTAETCs
aKTyaJIbHOW M KOHEYHOW /U1 BCEro LMBWIMCTHYECKOIO IIpoLecca, HO HHbBIE
LIEJIEBbIE YCTAHOBKM MOTYT NpUOOpeTaTh creunduyeckoe coiepiaHue, poJlb,
JIpOOUTHCSA HA MOJLEIN MPUMEHHUTEIBHO K OTAEIBHBIM CTAUsAM Ipoliecca, BUIAM
CYJOTIPOMU3BO/ICTBA B paMKaX Ipa’KIaHCKOT0, apOUTPaKHOTO U aIMUHUCTPATUBHOTO
CYJIOIIPOM3BOJICTBA U MPOLECCYATTbHBIM HHCTUTYTAM.

7. bmwxaiiimme nenu (3agadn) cyaeOHBIX MPOIEAYp, COOTBETCTBYIOIINE
BBIIECTOSAIIMM II€JIEBBIM YCTAaHOBKAM M B KOHEYHOM CUYETE€ OCHOBHOHM L€
UMBUJIMCTUYECKOTO CYAONPOU3BOACTBA, SBJISIOTCS CHpaBeAuBbIMUA. (OJHAKO
IIOCKOJIBKY CITPABEUIMBBIE LIEJIEBbIE YCTAHOBKH YKa3bIBAIOT JIMIIb HA TO, JUISl YETO
HY>KEH COOTBETCTBYIOIIUN IPOLECCYyalbHbIN IMOPSAIOK, HO HE ONPENEIAIT TO,
KaKUM OH JIOJDKEH OBbITh, HX HEIOCTAaTOYHO JUIsi TPU3HAHUA TaKOro
IIPOLIECCYATBHOIO MOPSAIKA CIIPABEJIMBBIM.

8. WNneonornueckass dacTs JIIOOOTO MPUHIMIA ITUBWIMCTHYECKOTO
npolecca NpeacTaBiIsieT coOO0N UMIIEpaTUBHOE MPEACTABICHUE O TOJKHOM HOPSAKE
3aIMTHI [IPaB U 3aKOHHBIX UHTEPECOB, OXPAHSIEMBIX PABOBOK CUCTEMOM — O TOM,
KaKUM JOJDKHO OBITh LMBUJIMCTHYECKOE CYAONPOU3BOACTBO, YTOOBI B HEM

JO0CTHUTaJIaCh €0 OCHOBHAasA L CJIb.
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Q. COBOKYNHOCTh MPUHIIMIOB IMBUIMCTUYECKOTO MPOIECcca, a TaKkKe
OCOOEHHOCTH WX JIEHCTBHSI, BCETJa OMPEACISIOTCS IIeJIEBBIMA YCTaHOBKaMU
HABWIMCTUYECKOTO CYJIOIMPOU3BOJICTBA, OTIEIbHBIX CTaAul, BUJIOB IPOU3BOACTBA
U MOpPOLECCYaANbHBIX HMHCTUTYTOB. [IpMHIMIBI UUBWIKCTUYECKOTO Ipoilecca
ABJISIIOTCSL  CPEACTBAMU W TAPAHTUSIMU  JIOCTHXKEHHSI  OCHOBHOW  IIEJIH
IABUWJIMCTUYECKOTO MpoLEcca.

10. N3meHenne JeWCTBUSL  JIIOOOTO  MPUHIMINA  [UBUIMCTUYECKOTO
mpolecca MOXKET TOBJIEUb CHUKEHUE TapaHTHH pealbHOM CyneOHON 3alluThl,
OJIHAKO CTEINEHb BIIMSHUSA TAKUX MU3MEHEHUW paslIuyHa JJIsl Pa3HbIX MPUHITUIIOB.
KitoueBbIMU  rapaHTUSIMU  JOCTH)KEHUST OCHOBHOW II€JIM  IIUBUJIMCTUYECKOTO
mpoliecca SBISIIOTCS TPUHIUIBI 3aKOHHOCTH, JUCIO3UTHUBHOCTH, OOBEKTUBHOM
WCTUHBI, COCTS3aTEIbHOCTH, PABEHCTBA BCEX IMEpe] 3aKOHOM M  CYJZIOM,
MPOIIECCYATbHOTO PABHONPABUS CTOPOH, FOCYITApPCTBEHHOTO A3bIK, HE3aBUCUMOCTHU
Cylle¥l, TJaCHOCTH, OCYUIECTBIICHHS NPABOCYIHS TOJbKO cyaoM. I[IpuHIuIb
HAa3HAYa€MOCTHU CYAEH, YCTHOCTH, €AMHOJIMYHOTO U KOJUIETHATILHOTO PACCMOTPEHHUS
JI€J1 ¥ HEMOCPEACTBEHHOCTH UMEIOT BCIIOMOTATEIbHOE 3HAYEHUE.

11. OOt mOpsIAOK HMCKOBOTO TIPOM3BOJICTBA, B paMKaxXx KOTOPOTO
JIEUCTBYIOT BCE MPHUHIMIBI UBUIMCTHYECKOTO MPOIecca, COACPKUT Hauboiee
MOJIHBI HA0Op TapaHTHM JOCTHMKEHUS OCHOBHOM IIEM IMBUIMCTHYECKOTO
nporiecca. JIroOble cyneOHble MPOILeAYPhl, B KOTOPBIX HU3MEHSIOT CBOE JICHCTBUE
MPUHLHUINBI UBWIMNCTUYECKOTO TMPOILECCa, MOTYT CUYUTAThCS CHPABEIIUBBIMU
TOJBKO, €CIIN:

— Oymkaiiias e cy1eOHOM MPOIEyphl SBIISICTCS CIIPABEIJIUBOM;

- MOPSIIOK ~ CyAeOHOM  TPOLEAypbl  COOTBETCTBYET  NPHUHIIUIIAM
[UBUJIMCTUYECKOTO TIpoliecca B oObeMe, HEOOXOIWMOM il JOCTHIKEHUS €€
Oy KaMIeH 1eiu;

- 3aKOHOM TMPEAYyCMOTPEHA BO3MOXXHOCTh MEPEX0Ja MO HWHUIUATHUBE

CTOPOH K 00IIIeMy MOPSIIKY HCKOBOTO TTPOU3BOICTBA (JJIs1 YIPOIIEHHBIX CyAeOHbBIX

IPOLEAYD).
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12. CHpaBCI[J'H/IBOCTB HC ABJICTCA INIPUHOUIIOM HNUBUJIMCTHYCCKOIO
nponecca, BLICTyIIast ICTOYHUKOM UACOJIOTMYCCKOTIO COACPIKAHNA BCCX ITPUHINIIOB

MUBHIIMCTUYICCKOI'O ITPOLCCCAa U €T0 ICJIICBBIX YCTAHOBOK.
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I'masa 3. CipaBeuINBOCTD pe3y/ibTaTa CyA0NPOU3BOACTBA

§1. ChnpaBexiuMBoCTHL CyAe0OHOI0 PpelleHHs] KaK Heo0Xxoaumas

cocTaB/Jsilomas ClipaBe€AJIMBOCTH HUMBUJIUCTHICCKOIO Ipoiecca

B nuTepatype cnpaBeisIMBOCTh IMBHJIMCTHYECKOTO TIpOIlECcCa YacTo
paccMaTpuBaeTCsl TOJIBKO B KOHTEKCTE CIPABEUIMBOTO MOPSAIKAa PACCMOTPEHHUS
Jieia WK [IpaBa Ha CIIPaBeINBOE CyAeOHOe pa3dupaTeIbCTBO U COCTABIISIIOIINX €TO
CTaHJIapPTOB.

K npumepy, JI.C. AdaHacheB muIleT, YTO CHPABEJIMBOCTh, OYyIy4du
SIBJIEGHUEM JIOJDKHOTO, «...KaK IMPaBUII0, OObEKTUBUPYETCS B CYIIIEE UEPE3 CUCTEMY
B3aMMOCBSI3aHHBIX MHHHMAJBHBIX TPOIECCYaTbHBIX TapaHTUN CIPABEAIUBOTO
CynebHOro pa3bMpaTeabcTBa M0 rpaxkaanckuM geaam»*0. K TakuM rapanTusm
aBTOpP OTHOCUT MYOJUYHOCTh CyA€OHOro pa3doMpaTEesbCTBA B YCIOBUSAX PaBHBIX
MPOIECCYaTbHBIX BO3MOXKHOCTEH M COCTSI3aTEIbHOCTH CTOPOH, Pa3yMHBIA CpPOK
CyneOHOr0o pa3OupaTeNbLCTBa, BHIHECEHUE CYI0M MOTUBUPOBAHHOIO penrenus .

Ha ocHoBaHMM aHanm3a MEKIyHApOTHOTO U HAIIMOHATBHOTO PETYIUPOBAHUS
O.M. PaOueBnuy mpuxoAWT K BBIBOLY, YTO MPAaBO Ha CIpPABEIJIMBOE CyJIeOHOE
pa3dupaTeNnbCTBO MPEANOaraeT TOJBKO IMPOIECCYalbHYIO CIPaBEIMBOCTS!
«...COONIIO/IEHNE OTPECIICHHBIX MPaBWJI TPHU PACCMOTPEHUM Jelia CyAeOHBIM
OPraHOM M BBIHECEHHM pEIICHUS». YCTAaHOBJIIEHHWE B MPOIECCE WCTUHBI U
BOCCTAHOBJICHUE COLMATBLHON CIPaBEIIIMBOCTH 3TO «IIPABO» HE MpeanonaraeT**,

C.IO0. HekpacoB u /I.C. KanuHoBCKas MUIIYT, YTO «... CIPABELIMBOCTH
CyZeOHOro pa3dupaTenbCTBa — 3TO KaTEropusl MpoliecCyalbHbIX OTHOUICHHUM, HO HE
pe3ynpTaT 3TOro mporecca». I[lo MHEHHIO aBTOPOB, CHPAaBEIIUBOCTD

CYAOIIpOMU3BOJACTBA 3aKJIIIOYaCTCA B  COOTBCTCTBUU CTO (bYHI[aMeHTaJIBHBIM

440 gpanacvee JI. C. Yxas. cou. C. 13. CTOMT OTMETHUTB, YTO aBTOP PACCMATPUBAET B PAabOTE U MHBIE ACTIEKTHI TEOPHH
CIpaBeUIMBOCTH B IIPaBe.

441 Tam xe. C. 14.

42 Pabyesuu O.M. TlpaBo Ha chpaBeTMBOE CyleOHOE  pa3OMpParTeNbCTBO:  MeXIyHapOJHOE U
BHYTPHUIOCyJapCTBEHHOE NIpaBOBOE peryauposanue. [luc. ... kanj. opua. Hayk. ExkarepunOypr, 2003. C. 48.
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MPOIIECCYaTbHBIM TPEOOBAHMIM, TAKUM KaK BO3MOXKHOCTh CTOPOHBI M3JIOKUTH U
OTCTOSITh CBOIO IO3ULMIO, COCTA3ATENBHOCTD IPOLECCA, IPABOMEPHOCTH IOJTy4YECHUS
JI0KA3aTeIbCTB, MOTHBHPOBAHHOCTE CyI€OHBIX aKTOB 2,

Taxxe u JLJI. [HammypuH oTMedaer, 4YTO CIpaBeANUBOE CyAeOHOe
pazOupaTenbCTBO B 00IEM BHJIE MPEIOIaracT COOII0IeHNE MTPUHIUIIA PAaBEHCTBA
CTOpPOH, a TaKXK€ TaKUX MPOLECCYaJbHbIX TapaHTUH, KakK: «...BO3MOXHOCThb
IIPEACTABIATh JOKA3aTeNbCTBA, OCIIAPUBATH JOKA3aTENIbCTBA ITPOTUBOIIOIOKHOU
CTOPOHBI M BBIABUIaTh CBOM APTyMEHTHI II0 PAcCMATPUBAEMOM Hpoliemen .
PacnipocTpaneHHOi B nuTepaType cTana cienyromas (pa3a aBTopa: «...KOr/a Mbl
TOBOPUM O CIPaBEUIMBOM CYJIE€OHOM Mpolecce, TO MPEANoaraéM BOILUIOIIECHUE
CIPaBEIJIMBOCTH B METOAAaX Ipolecca, €ro mnpouenypax». K Heill yuyeHbId
NpUOABIISIET, YTO COOJIOJIEHUE «...BCEX MPOLECCYaTbHBIX TapaHTHH ...— 3aJI0T
CIIPaBEIJIUBOIO M IIPABOCYIHOTO PELICHUS 10 AEIy» 4,

Bo33penne 0 TOXIECTBEHHOCTH CHPABEUIMBOCTU  LIUBUIMCTHYECKOTO
CyZIOIPOU3BOJICTBA M IIMPOKO PACIPOCTPAHEHHOI'O B MEXAYHAPOIHOM ITPAKTHKE
HKJIEKTUYHOTO TIpaBa Ha CIpaBeIJMBOE CyneOHOe pa30upaTrenbCcTBO, Kak
MPEJCTABIACTCS, CBSI3aHO C MPOJAOIKUTEIBLHBIM ydyacTueM (26 nert) Poccuiickoii
@enepann B EBpOINENWCKOM KOHBEHIMM II0 MPaBaM 4YEJIOBEKA, a TaKXke C
BOCIIPUSITUEM  POCCUMCKUM  3aKOHOJATEILCTBOM U  Cy/l€OHOM  MpaKkTUKOU
pykoBojsien npaktuku ECITY. ConepkaHue npaBa Ha CIpaBelJIMBOE CyneOHOe
pazoupatenbctBo B cBere mpaktuku ECIIY  oOcrosiTenbHO M3ydyeHO B

OTEYEeCTBEHHOM uTeparype*s®,

43 Hexpacos C. IO., Kanunosckas J]. C. Yxa3. cou. C.46-47.

44 Hamuypun JIJI Yxa3. cou. C. 32-45.

45 Tam xe. ONHAKO CTOMUT OTMETHTb, YTO, HECMOTPSA Ha SBHOE AKIIEHTUPOBAHWE TPOOIEMBI CTaHIAPTOR
CIpaBeVIMBOTO CyAeOHOr0 pa3dupaTenbCTBa, YUEHBIH BUIUT B CIIPaBEAIMBOCTH OoJiee TIyOOKYIO KaTeropHIo, YeM
MpocToil Habop MpolleCCyalbHBIX MOJOXECHUH. YUEHBIH INHIIET, YTO KaTETOPHs «CIIPABEUIMBOCTEH)» BBITIOJHSACT
«...peTyIUpYIONTy0 GYHKINIO, OTIPEIEIIss TOBEICHIE YIaCTHUKOB IPakIaHCKOTO ITpoIiecca, OCHOBHOE COAEpIKaHue,
XapakTep TOJIKOBAaHUS W IPUMEHEHUS HOPM I'PaKJaHCKOTO MPOIECCYaTFHOTO TIpaBay.

46 Cm. manp.: Aganacves C.@. TlpaBo Ha crpaBeanuBoe cyaeOHOe pa3dUpaTeNnbCTBO: TEOPETHKO-TIPAKTHUECKOE
uccienoBanue BiusHUS EBponeiickoii KoHBeHIMM 0 3amuTe mpaB YeloBeKa U OCHOBHBIX CBOOOJ Ha POCCHUICKOE
TPaXAaHCKOE CYAONPOU3BOACTBO. [luc. ... A-pa topuj. Hayk. Caparos, 2010. 593 c.; Hooxosckuii 3.B. Pemenns
Esponelickoro Cyzaa mo mpaBaM 4ejoBeKa B IPaXAAHCKOM CyI0Npou3BoAcTBe. Jluc. ... kana. opuj. Hayk. M., 2014.
237 c¢.; O. H. Pabyesuu. llpaBo Ha chpaBemIMBoe cyneOHOE pa30oHUPaTeNbCTBO: MEKAYHApPOJHOE |
BHYTPUIOCYJapCTBEHHOE IpaBoBoe perynuposanue. M., 2005. 318 c.; CranmapTel crpaBeIMBOTO MPaBOCYAUS
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CI0HO CIOPHTH C TEM, 4YTO HMMILUIEMEHTAlMs HEKOTOPBIX II0JXO0B
HA[HALMOHAILHBIX OPraHOB B OTEYECTBEHHBI IIPABOMOPANOK OOOTAaTHIIO
pOoCCHIfCKMIi HMBUIMCTHYECKUI MPOIECC, XOTA TAKOE BIMSHHE OTHIONb HEIb3S
HasBath onpenensromum*?’. Ha COBpeMEHHOM »3Tame TaKue CTaHAapThl MOTYT
BBHIIIOJIHATE POJIb KOHTPOJIBHOIO CIIMCKA, IIEPEUHs MPOLECCYaIbHBIX TPEOOBAHMIA,
6e3 KOTOPBIX HEMBICIMM HaJICHKAIIUK TOPSAJOK PACCMOTPEHHS M pa3peleHus
IPaskJaHCKKX (B IIMPOKOM CMBICIIE) €.

I[IpaBo Ha cHpaBeIIMBOE CyAeO0HOE Pa3OUpaTEeNbCTBO, ABIAIOMIEEC OOIIMM
HAMMEHOBAHHMEM JJIsl LIEJIOM COBOKYIIHOCTH HPOLECCYalbHbIX MPAB, IPUHIUIIOB U

rapanTuii**®

, 3aKpEIUIEHO HE TOJBKO B EBpOINEWCKONM KOHBEHLIHMHM IO ITpaBaM
YEeJ0BEKa, HO M B AKTYAJIbHBIX Ui HAIIEHd CTPaHbl MEXKAYHAPOJIHBIX AKTAX —
Hanpumep, B CT. 14 MexXIyHapoJHOroO MakTa O TPaXAAHCKUX M IMOJUTHYECKHUX
npasax (manee — «[laxm»)*.

B cr. 14 Ilakta oTpa)keHbl OCHOBHBIE NMPU3HAHHBIE B MEXIYHAPOIHOU U
HAalMOHAJIBHOW TPAKTUKE CTAaHAAPTHl CIPABEIIMBOIO CYIONPOM3BOJCTBA, K
KOTOPBIM OTHOCATCS: PaBEHCTBO BCEX IMEpe]l 3aKOHOM U CYJOM, MyOJUYHOCTh
pacCMOTpEHHUs Jela, KOMIETEHTHOCTb, HE3aBUCUMOCTb M OECHpPUCTPACTHOCTH

CyJieH, pacCCMOTpPEHUE JIeJIa CYJIOM, CO3JJaHHBIM HA OCHOBaHUH 3aKOHA U JIp.

(MexIyHapoJHble M HallMOHANbHbIE npakTukk) / mox pexa. T.I. Mopiakosoii. M., 2012. 584 c.; EBponeiickue
CTaH/AapTHI MpaBa Ha CIpaBeTHBOE CyAeOHOe pa3dupaTeIbCTBO U pOCCHIiCKast MpakTHKa / o pea. A.B. JlemeneBoii.
ExatepunOypr, 2010. 240 c.

47 Ha caM0J0CTaTOYHOCTh POCCUIHCKOM MPaBOBON CHCTEMBI, COCTOSATEIFHOCTh OTEIECTBEHHOTO CYIOMPOM3BOICTRA,
€ro COOTBETCTBHE a0CONIOTHOMY OOJBIIMHCTBY MEXKIYHAPOAHBIX CTAaHAApPTOB CIIPAaBEUIMBOTO CyJAeOHOTO
pa3buparenbeTBa ke 10 MpHCOoeTUHEeHNs K EBporeiickoii KOHBEHIINH, a TAK)KE COXpPaHEHHUE B HEM 0oJiee BEICOKOTO
YpOBHSI TapaHTHH, 000CHOBAHHO YKa3bIBANIOCH B yuTepaType. Cm. Hamp.: Caxnosa T.B. O cOBpeMEHHOM 3HAYCHUHU
TYMaHHUTapHBIX IEHHOCTEH IuBIIUCTHYecKoro mpomecca. C. 13-26; Conosvesa T.B. 3HaueHuWe IEHOHCAIUU
KoHBeHIIMM 0 3ammTe MpaB 4YeloBeKa M OCHOBHBIX cB0OOA B 2023 T. i Tpa)XAaHCKOTO CYAOMPOU3BOJICTBA
Poccutickoit denepanuu // ApoutpaskHblii u rpakaaHckuit nporecc. 2024. Ne 1. C. 3-7; Mamumosa H.B., Ilonuwyx
/. A. BnusiHne neHoHcanyu EBporieiickoif KOHBEHINH O 3aIlIATe PaB YeJIOBEKa U OCHOBHBIX CBOOO M MTPEKpaIeHHs
opucaukI EBpomneiickoro cyaa 1o npasaM 4yenoBeka Ha Teppuropuu Poccuiickoit @enepanuu Ha paBa rpaxaaH
// KOHCTUTYIIMOHHOE ¥ MyHULIUTIaIbHOE TpaBo. 2022. Ne 9. C. 37-40.

48 Cm.: O.U. Pabyesuu. Ykas. cou. C.62.

449 TIpaBo Ha cIpaBeqIMBOE CyNeOHOE Pa3OUPaTENLCTBO 3aKPEILICHO Takke B cT. 10 BeeobLiel nexnapanuy Ipas
yenoBeka ot 10 nexadps 1948 rona, 4. 1 c1. 6 Konennu CHI™ 0 mpaBax 1 OCHOBHBIX CBOOO/IaX YeIOBEKa OT 26 Mast
1995 roja u qpyrux MexIyHapOJHBIX aKTaX.
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3akperuisisi camble OOIIME MpOIecCyalbHbIE TapaHTHH CIPaBEAJIMBOCTH
paccMoTpeHus Jena, B cr. 14 Ilakta He mpeamosaraercsi COpaBeIIMBOCTb €0
pesynbTaTa®®,

Tem He Mmenee Komuter no npaBam uenoBeka OOH B cBOMX akTax oTMEYaeT
BO3MOYKHOCTh U HEOOXOJUMOCTh MIPUHSATHUS CyJaMu, pacCMaTPUBAIOLIMMU JieJia T10
CYIIECTBY, 0€30IMO0YHBIX CY/IEeOHBIX pEelIeHU MyTeM OOecleyeHus CTpaHaMu-
YYaCTHULIAMM MPABWIBHOIO NMPUMEHEHUS HALMOHAJIBHOTO 3aKOHOJATENIbCTBA, a
TaK)K€ BEPHOM OIICHKH HAIMOHAIBHBIMU CyJaMU (HAKTUYECKUX OOCTOATEIHCTB
KaXKJI0T0 JIeJIa ¥ PE/ICTABICHHBIX CTOPOHAMH JI0Ka3aTeabCTBY L,

PactmmpurensHo cr. 14 IlakTa 4acTo TOJIKYETCS MU POCCUUCKMMH BBICIIUMU
cyanamu. K npumepy, BepxoBusiit Cyq P® BeIBOAUT U3 COJIEpKaHUs JAHHOW CTaThU

ciaemyomue TpeboBaHWA: O0OECIeUeHUE pealbHOH  CymeOHOM  3aIquThi’2

nocpeacTBoM 3(P(EKTHBHOIO BOCCTAHOBJIEHUS B MpaBax’>>, HEIOIMyCTUMOCTB
(GopMaILHOro MOAX0/a IIPU PACCMOTPEHHH U Pa3pELIEHHH AeN*>?, n3ydyeHne cyaom
BCEX JOCTYIHBIX CIIOCOOOB 3aIUTHI ITPaB THKYIIUXCA, 4 TAKKE 001Iee 00ecredeHne
CIIPaBEIIMBOCTH CYI0IPOU3BOICTBAY,

B LenoM NpakTHKA BHICIIMX POCCHICKUX CYHOB CKIOHSAETCS K TOMY, 4TO
CIIPaBEIIMBOCTh LIUBHIIMCTHYECKOTO MPOLECCA HE MOKET OMPAHMYMBATHLCS JIUIID

MNOpAAKOM paCCMOTPCHHUA OC€JId, HO OO0JDKHA BKIKOYAaTb CIIPABCAJIMBOCTD

(UHaIBLHOrO CYyI€OHOTO aKTa.

40 Cm.: Pabyesuu O. U. Yxas cou. C. 310.
451 KomureT 10 mmpaBaM delloBeka, 3amedyanue obmiero mopsaka Ne 32, 2007 rog — Crates 14: PaBeHcTBO mepen
cyJaMH U TprOyHaJaMH ¥ MPaBO KaKJOTro Ha CIpaBeInBoe cyaeOHoe pazouparensctBo. [lyakr 26. C. 12-13.

42 Kak ormeuaer W.B. T'nymkoBa: «...CHpaBeMIMBOE CYHOIPOM3BOACTBO OOECIEUHBAETCS O0A3aTENLCTBOM
rocymapcTBa coOJIOAaTh OOINEHpPHU3HAHHBIC TIIOJNIOKCHHUS MEXIYHAPOJHOTO IIpaBa; CHUCTEMOW KOHTPOJIS 3a
3aKOHHOCTBIO JEATENBHOCTHU CY0B U MHBIX IPABOOXPAHUTEIBHBIX OPraHOB; CO3JaHHEM PEealbHON BO3MOXKHOCTH IS
WCIIOJIB30BaHUS BCEX MPEIyCMOTPEHHBIX 3aKOHOM CPE/ICTB 3aIIUTHI MIPaB JIOOBIM 3aMHTEPECOBAHHBIM JUIIOMY». CM.:
I'mywrxosa U.B. Ykas. cou. C. 94.

453 Cwm. manp.: Onpenenenne CyneOHol KoJUIeruy 10 rpaxaanckumM genam Bepxosaoro Cyma P® ot 13 nexabps 2021
roga. Ne 56-KI"21-19-K9 // CIIC «Koncynsrantllirocy; Onpenenenne CyneOHON KOUICTHH 10 TPAKIAHCKUM JeaM
BepxosHoro Cyzaa P® ot 23 aBrycra 2021 roga Ne 53-KI'21-8-K8 // CIIC «KoncynbranTtlLitocy.

454 Cm.: Onpenenenue CyneGHOM KOJUIErUH TI0 TpakiaHckuM jieiam Bepxosroro Cyna P® or 02 asrycra 2021 roga
Ne 60-KI"21-1-K9 // CIIC «Koncynprantllmocy.

455 Cwm.: Omnpenenenne CyneOHOM KOJUIErHH N0 TpakaaHckuM nenam Bepxosroro Cyaa PO ot 23 mas 2017 roma Ne

19-KTI'17-10 // CIIC «Koncynbrantllmocy.
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Tax, oTMeuas BaXKHOCTh COOJIIOJIEHUS MPOIIECCYAIbHOTO 3aKOHOJATENbCTBA,
Konctutymmonnslii  Cyn  P®, opueHTHpyeT  NpaBONpUMEHHUTENIEH  Ha
rapaHTUPOBAHHOE MOJIYUYEHUE PEATIbHOM CyIeOHOM 3aIllUThl IIyTEM BOCCTAHOBIICHUS
HapYyIICHHBIX MpaB u cBoOo. NHoe, cornacHo nmo3unuu Koncrutyunonnoro Cyna
P®, «...He cornacyercs ¢ yHMBEPCAIBHBIM U1 BCEX BHJIOB CYIOIPONU3BOJCTBA. ..
TpeOoBaHUEM 3((HEKTUBHOIO BOCCTAHOBIICHUS B IIPaBax MOCPEICTBOM IIPABOCY U,
OTBEYAIOIIETO KPUTEPHUSIM CIIPABELTUBOCTHN *°°,

Taxxxe u BepxoBubiii Cyn PO orMmeuan, 4yTo cylaeOHOE peElIeHHE, JUIIb
¢bopMarIbHO COOTBETCTBYIOIIIEE HOpMaM MpPOIECCYaJbHOrO0 TpaBa, HO HE
oOecreunBarolllee NoJydeHHe TpaxaaHaMu U OpPTaHU3alUsIMU CyJeOHOM 3aIlUThI
IyT€M BOCCTAHOBJICHUS UX HAPYIICHHBIX IPaB U CBOOO/I, HE MOXKET OBITh IPU3HAHO
3aKOHHBIM U CIIPaBETUBBIM*,

JIaHHBIN TOAXO/1, B CYLIIHOCTH, 3aKIH0YAETCS B a0COIIOTHON NPUOPUTETHOCTH
pPEaIBHOIO JTOCTMKEHUSI OCHOBHOM LIEJIM LIMBUIIMCTUYECKOTO CYIOIPOU3BOICTBA —
3aIIMTBI  COOTBETCTBYIOIIMX  MATEPHUAIIBHO-TIPABOBBIX IPaB M 3aKOHHBIX
uHTEpecoB’S,

[IpuBeneHHBIN paHee aHaNW3 IPUHLMINOB LUBUIMCTHYECKOTO IIpoIecca
JEMOHCTPUPYET, YTO OHM BBINOJHAIOT BaXXHEHIIyI0 (YHKLUHIO O CO3JaHUIO
YCIOBUM Ui 3alUTBl MpPaB M 3aKOHHBIX HWHTEPECOB TKyIIUXcd. Bcee
MIPOLIECCYANIBHBIE MOJIOKEHUS TOJKHBI PACCMATPUBATHCSA CTPOT'O TEJIEOJIOTUYECKH —
UX TIJIAaBHBIM Ha3HAYEHUEM SBJISETCA CIY)KUTh CPEACTBOM JUIA JOCTHKECHUS
OCHOBHOM HEJNH UUBHJIMCTUYECKOIO MPOIecca, CO3aBas sl 3TOr0 HEOOXOIUMbIE
IIPOLIECCYaANIbHBIE YCIOBUS. B TPOTUBHOM Cilydae Mpouecc MpeBpaacTcs B pUTyal
B CTPOIOM CMBICIIE JTOTO CJIOBAa — COBOKYIHOCTb JCHCTBHM, HE HMEIOIINX

IMPAaKTHYCCKOI'O 3HAUYCHMHA.

46 Cm.: IMocranosnenne KonctuTymmonHoro cyga P® ot 15 oxrtadps 2020 roma Ne 41-I1; IMocranosneHue
Koncrurynnonnoro Cyna PO ot 16 oktsa6ps 2018 romga Ne 43-I1 // CTIC «Koncynsrantllmrocy.

457 Cm.: Kaccaumnonnoe onpenenenne Cyne6HOMN KOIIETMH M0 aIMUHHCTPATUBHEIM Jiesiam Bepxosroro Cyna P® ot
21 nrons 2023 roma Ne 60-KA/123-1-K9 // CIIC «KoncynsrantlInrocy.

48 Cwm.: Tlocranoenenne Koucrurynuonnoro Cyna P® or 02 ¢espans 1996 roma Ne 4-I1 // CIIC

«KoncynsranTllmocy.
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Cnpageonueocmos cyoeonozo pewienus. ViMmeHHO C CyZeOHBIM PEIICHHEM B
OTEYECTBEHHON JIUTEpaType TPAJULHUOHHO CBS3bIBAECTCA pean3alusl LEJIEeBbIX
YCTaHOBOK I[IUBUJIMCTUYECKOTO CYIOIPOU3BOICTBA.

A.®. BOpOHOB OTMEUYAET €AMHCTBO MHEHUI YUEHBIX O TOM, YTO B CYZACOHOM
pelICHUM 3allUIIAIOTCS WHIWBHUIyAJbHBIC IIpaBa W 3aKOHHBIE HHTEPECHI,
«...peanM3yIOTCs 331491 IPAaBOCYAUS 110 TPAKAAHCKUM Jenam. . . »*°,

Kak mumer E.B. KyapsBuesa, nocpecTBOM NPUHATUS CYAEOHOTO PEIICHHUS
«...TIPEOJ0JIEBACTCS CYILECTBOBABIIIAS HECTaOUIBLHOCTh B CIIOPHOM
PaBOOTHOIIEHUH, OHO  NPHOOPETAET  ONPEAEICHHOCTh,  YCTOWYUBOCTD,
MaTepUaIbHO-NPABOBYIO 00IIe00sa3aTebHOCTE» ) yeM co3maeTcs BO3MOMKHOCTB
peanu3alyy IpaBa WIM 3aKOHHOTO MHTEpEca, a 3HAYUT JOCTHUraeTcs 3allyTa
HAPYIIEHHOTO CyOheKTHBHOTrO mpasa’®?,

[To muenuto C.K. 3araifHOBO#l B CyneOHBIX aKTax «...pealu3yrloTcs LeIu
CyJeOHOM BJIACTU IO OOECIEUEHUIO pealu3aluu IpaB, CBOOOJ, HHTEPECOB
CyOBEKTOB IIPaBOOTHOIIEHHIN 2,

K.A. JleOenp Takke OTMEYAET, YTO CyJI€OHOE PEIICHUE «...BBIHOCUTCS... B
LEeISAX 3allUThl MPaB M OXPAHSIEMbIX 3aKOHOM MHTEPECOB M CIOCOOCTBYET
YKPEIUIEHUIO 3aKOHHOCTH M IPABOIOPsI/IKA, NPEIYNPEKICHUIO TPABOHAPYLIECHUH,
(OPMHUPOBAHUIO YBAXKUTEIHLHOTO OTHOLIEHHS K 3aKOHY U CYmy» %,

[To muenuto M./[. OneroBa cyneOHOE pelIEHWE BBICTYMAET 3TAloM MpH
JOCTH)KEHMM TJIaBHOM 3aJayd TPa)XJAAHCKOTO CyJOIPOMU3BOACTBA, KOTOpas

3aKIIOYACTCA B 3allUTC HAPYHICHHBLIX IIPpaB M OXPAaHACMBIX 3dKOHOM HWHTCPECOB

CyOBEKTOB MaTEpHAIbHBIX TPABOOTHOIIEHU. [Ipr 3TOM yueHbIl 3amedaeT, 4To AJis

49 Mpasknanckuii npouecc: yuebuuk / mox pea. M. K. Tpeymuaukosa. — 7-€ u3f., nepepad. C. 473 (aBTop riasbl —
Boponos A.®.).

460 "pasknanckoe mpomueccyaibHoe 1paso / nox pea. ILB. Kpamenunnukosa. T. 1. M., 2022. C. 350 (aBTOp riaBbl —
Kynpsisuesa E.B.).

461 Tam xe.

42 3qzatinosa C.K. Yka3. cou. C. 69.

483 I'paxxmanckuii mponecc / mox pex. C.B. Hukutuna. M., 2016. C.176 (aBrop roassl — JleGenes K.A.).
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pealbHOTO JTOCTIDKEHUS 93TOM 3aJayd  CcyAeOHOTO pelIeHus HeAOCTaTOYHO,
TpeOyeTCs TaKKe €ro HaJIeKallee IPUHYAUTENBHOE UCIIOTHeHHE 4,

[TocnenHI010 MBICIb CTOUT BBIIETUTH — 0€3 UCTIOTHEHUS CYJCOHOr0 PEIICHHUS
BCE CYJOMPOU3BOACTBO JACHCTBUTENHLHO CTAHOBUTCS OECCMBICICHHBIM, MOCKOJIBKY
3HaUEHUE MMEET pealibHas, a He (hopMasibHAs 3alllMTa COOTBETCTBYIOUIUX MpaB U
3aKOHHBIX UHTEpecoB. BmecTe ¢ Tem, paccmaTpuBasi HUBUIMCTHUECKUH MPOIIECC B
€IMHCTBE BCEX €r0 CTauil, HelIb3sl HE yCMOTPETh B BBIHECEHUH CYy1I€0HOTO PEIICHUS
KJIFOUEBYIO TOUKY BCETO CYJIONPOU3BOJCTBA, BEIb UMEHHO IMPUHATHEM CYJEOHOTO
pelieHus FOPUANUECKH JOCTUTAIOTCS 1EJIEBbIe YCTAHOBKH CYAOMPOU3BOJICTBA, UTO,
B CBOIO OUY€pPE/b, OTKPHIBAET MyTh K €0 (PAKTHUIECKOMY HUCIIOHEHHIO.

OpHako, 4YTO HMMEHHO O3HA4aeT «IOCTUTHYTh OCHOBHYIO  LEJb
UBUJINCTAYECKOTO mporieccan? IlpencraBnsercs, 4To 3TO 3HAYUT BBIICHUTH B
CyZIeOHOM pa30upaTenbCTBE, YbM U KaKM€ MMEHHO IpaBa M 3aKOHHBIE MHTEPECHI
JOJKHBI OBITh 3alUIIEHbI B JAHHOM JI€J€ C YYETOM BCEX €ro OOCTOSTENbCTB, a
TaKXe KaKUM UMEHHO CITIOCOOOM.

[lockonpky TOJUIeKalIMe 3allUTe IpaBa U  3aKOHHbIE HMHTEPECHI
3aKpEIUISIIOTCS B MAaTepHAIbHO-TIPABOBOM 3aKOHOJATENbCTBE B BHJIEC IeNel
MPaBOBOTO PETYJMPOBaHUS (YAaCTO MMIUIMIIMTHO) W TNPUHIUIIOB OTpPaciu
MaTepUaIbHOTO TPaBa, a TAaKKE€ COOTBETCTBYIOIIMX UM TPABOBBIX HOPM (M HX
00bEeIMHEHUN), HOCTH)KEHUE OCHOBHOW I€JIM IMBWJIMCTHYECKOrO Tpoliecca, B
OO0IIeM U LIEJI0OM, 3aKIF04AETCs B BHIOOPE 3aKOHA, KOTOPBIM PETYINPYIOTCS CIIOPHBIE
OTHOIIICHUS, OMpPEACICHUN M YCTAHOBIEHUH BCEX OOCTOSTENHCTB, HMEIOIINX
3HaYeHWe [JIs JAHHOTO Jejia, W TPaBUILHOM TPUMEHEHHHM K HHUM HOPM
MaTepHaIbHOTO MpaBa.

WupiMH crioBamMH, OCHOBHASI 1I€Tb ITUBMJIMCTUYECKOTO CYAOIPOU3BOJICTBA
JIOCTUTAETCS BHIHECEHHEM 3aKOHHOTO M 0OOCHOBAHHOTO Cy1€0HOTO pEIICHHUS.

3aKOHHOCTbh U 00OCHOBAHHOCTb SIBJISIIOTCS KJIACCUUECKUMHU TPEOOBAHUAMHU K

CyleOHOMY  pEIICHUIO,  KOTOpble  HEMOCPEACTBEHHO  3aKpEIJIEHbl B

464 Tpaxcranckuii mporecc: yueOHuK st 6akanaspos / ote. pex. B. B. bnaxees, E. E. Vkcycosa. 2015. C. 366 (aBTop
riaBel — Oneros M.J1.).
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3akoHosatenbeTBe (4. 1 cT. 295 I'TIK P®; 4. 4 c1. 15 AIIK P®; 4. 1 c1. 176 KAC
PCD)465.

B nureparype BbICKa3aHbl pa3Hbl€ MO3UIMU IO BOMPOCY OINPEIACICHUS U
COOTHOUIIEHUSI JaHHBIX IIOHATHUH, OJIHAKO U3 TOJOXKEHUW JEHUCTBYIOLIETO
3aKOHOAATENBCTBA MOKHO CAETIAaTh CIEAYIOLIUN BBIBO/I.

TpeGoBaHue 3aKOHHOCTH CyJI€OHOTO PEIICHUs 3aKJII0YAETCs] B MPaBUILHOM
NPUMEHEHUH HOPM MATEPHAIBHOTO W MPOILIECCYaIbHOTO TpaBa, KOTOPOE
CKJIa[IbIBACTCSI W3  NPUMEHEHHUS  3aKOHA, MOJJIEKAUIEro  MNPUMEHEHHIO,
HEMPUMEHEHUsI 3aKOHa, HE TMOJJIeKAIIero MNPUMEHEHUI0, W MPABUIBHOTO
TOJIKOBAHMUSl 3aKOHA, a TakXKe€ B COOJIOJICHUM TIOJIOKEHUM MPOIECCyaaTbHOIO
3akoHoAaTenbcTBa (4. 2 cT. 330 I'TIK P®; 4. 2 c1. 270 AIIK P®; 4. 3 ct. 310 KAC
P®). Kak BepHo ormeuaer C.K. 3araiiHoBa, 3aKOHHOCTb CYy/I€OHOrO pEIICHUs
O3HA4YaeT TAKXKE IMPUMEHEHUE PEJIEBAHTHBIX HOPM MEXKIYyHApOJHOrO IMpaBa M
0OBbIYaeB JEJIOBOr0 000pOTa, a TAKXKE €r0 COOTBETCTBUE PYKOBOJIAIIEH MPAKTUKE
BBICHINX CyHOB°,

OO0OCHOBAaHHOCTh CYJIEOHOTO pEHICHUSI COCTOMT B BEPHOM OIPEICICHUU
Kpyra oOOCTOATENIbCTB, HMEIONIUX 3HAUYCHHE I JieJla, MOATBEPKIACHUU HUX
COOTBETCTBHSI JIEUCTBUTEIBHOCTA NPU TMOMOLIM OTHOCHMBIX, JIONYCTHUMBIX,
JIOCTOBEPHBIX U JOCTATOYHBIX JI0KA3aTENIbCTB, 4 TAKKE B BEPHOM BBIBOJAE CyJa U3
yCTaHOBJIEHHBIX 00cTOsITENLCTB Aenia (4. 1 ¢T. 330 I'TIK PO; . 1-3 4. 1 c1. 270 ATIK
P®; 4.2 ct. 310 KAC PD).

Bynydun caMoCTOATENbHBIMU TOHSATUSIMU, 3aKOHHOCTh U OOOCHOBaHHOCTH
B3aUMOCBS3aHbl M B3aUMOOOYCIIOBIEHBI®!, TIOCKOIBKY BEPHOE OIPEIeIeHNE KPyra
00CTOSITEIBCTB, UMEIONIUX 3HAYCHHE [JIS JieNla, HEBO3MOXHO 0e3 MpaBUIILHOTO
BHIOOpAa M TOJKOBAHUS 3aKOHA, PETryJUPYIOUIEr0 CHOPHbIE OTHOIICHUS, a

MpaBUJILHOE MPUMEHEHHE 3aKOHA CJIOKHO BOOOpa3uTh 0€3 BEPHOTO OMPECICHUS

465 Cm. Taxxke: nynkrel 1-3 Tocranosnenus Inenyma Bepxosroro Cyma P® or 19 nexabps 2003 roga Ne 23 «O
cyneonoMm perennn» // CIIC «Koncynbrantlmocy.

466 CM.: 3acaiinosa C.K. Yxas. cou. C. 175, 182.

47 Cm.: Komuccapoe K.H. Yxas. cou. C. 45-48; [l]ecnoe B.H. Ykas. cou. C. 53.
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Kpyra OOCTOSITENIbCTB, HMMEIONIMX 3HAUYCHUE ISl Jiela, WX JIOKa3aHHOCTH U
aJIeKBaTHOTO BOCIIPUSTHS PE3YJIbTaTa JOKA3bIBAHUS CYJIOM.

BMmecte ¢ TeM JOCTHIKEHME OCHOBHOM IIENH  IIUBHJIMCTHYECKOTO
CYyIIOTIPOM3BOJICTBA 3aBUCUT HE TOJBKO M HE CTOJBKO OT (OpMaIbHOU
MPaBWIBHOCTH €r0 pe3yjbTaTa, CKOJIBKO OT caMOW Mmemoodono2uu TPUHSATUS
Cy1eOHOTO peIICHHUS.

Kakx mnpencraBnsercs, cyneOHOE pelmieHHE MOXET OBITh TPHU3HAHO
CIIpaBEIJIUBBIM, TOJBKO €CJIM OHO OTBeYaeT TpeOOBaHUSM 3aKOHHOCTH U
000OCHOBaHHOCTH TIOHSTHIM TEJICOJOTHYECKH — dYepe3 MPU3My OCHOBHOW IIETH
IUBWIMCTHYECKOTO  CYJONMPOMU3BOJCTBA U OOECIEUYUBAIOIIUX €€  IIEJIEBBIX
YCTaHOBOK.

3aKOHHOCTb, TaKUM OOpa3oM, MpeAroJiaraeT HampaBJIECHHOCTb CYIeOHOTO
peleHusT W JIIOOBIX TPEAIICCTBYIONIUX €ro BBIHECCHHIO JICUCTBUU cyla Ha
JIOCTU)KECHHWE OCHOBHOM IEIM IUBWJIMCTAYECKOIO IMpoliecca — MPEeA0CTaBICHUE
peanpHOM 3alIUThl IpaBaM M HHTEpPECaM, OXPaHSAEMbIM NPABOBOM CHCTEMOU B
YCIIOBHSX OTKa3a OT (hopMaM3Ma ¢ y4eTOM BCeX 0COOCHHOCTEH KOHKPETHOTO Jiea.
OO60OCHOBAaHHOCTbH BBICTYHAET HEOOXOAMMON OCHOBOM 3aKOHHOCTH U MPEANoJiaraet
YCTaHOBJICHHE JICUCTBUTEILHBIX OOCTOSATEIIBLCTB JIeiIa.

B noctmwkeHun 3aKOHHOCTH W OOOCHOBAaHHOCTH CYIAEOHOTO pEIIeHUS B
BBIIIIEYKa3aHHOM  CMBICJIE  MCKIIOUUTEIBHYIO  pOJIb  UTpaeT  CyJAeicKoe
WHJMBUAYAJIbHOE MMPABOCO3HAHWE (JTMYHAS CITPABEIJINBOCTD ).

Oobuecmeennoe npagoco3nanue Kak 0CHoganue cyoeonvix ouenok. Kak ne
pa3 yxe OTMe4alloCh, HMMIIEPATUBHBIC MPEACTABICHUS O JOHKHOM, SBIISSACH
JIOCTAaTOYHO aOCTPAKTHBIMH U OOOOIICHHBIMU, TTPHUOOPETAIOT OPOPMIICHHBIN BU]T
MOCPEACTBOM 3aKpeIyieHWs B MO3UTUBHOM mpaBe. OpHako Jaxe camble
JIeTaIM3UPOBAaHHBIC TIPABOBBIC HOPMBI BCE PABHO OCTAIOTCA aOCTPAKTHBIMHU IIO
cBoeil cyTn*®® — OHM perynIupyroT OOIIECTBEHHBIE OTHOLIEHHS B OOILEM, OTpaXKas
X Hauboyiee TUMUYHBIC YEPTHI, CO3/laBasi TCOPETHUUECKUE MOJICTH BO3MOYKHBIX

MpaBOpeaM3alMOHHbIX  cuTyaruii. [lostomy cyaeOHoe mpaBoNpUMEHEHUE

48 3eiidep H.B. Yka3. cou. C. 45.
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IpeCTaBIsIeT COOON HE YTO MHOE, KaK aJanTalnio abCTpaKTHOW MPaBOBOl HOPMBI
K KOHKPETHOMY CIIOPHOMY OTHOLIEHHIO.

Kakx ormewan H.b. 3eiinep, ocoboe 3HaueHHE B KOHTEKCTE CYJIEOHOTO
pEIICHUs] UMEET «...NIPUMEHEHHE CYJOM K KOHKDPETHBIM OOCTOSATEIBCTBAM JI€Jia
OOBEKTUBHOM MpaBoBOM HOpMBI». CyneOHoe pelieHue, MO0 MHEHHUIO YYEHOTO,
NPEACTaBIIeT COO00M BBIPAXKEHHE 3aKOHA MPUMEHHUTEIIbHO K KOHKPETHBIM
OOIIECTBEHHBIM OTHOLIEHHSAM

Taxke u M.A. I'ypBuY yka3pIBall, YTO NPUMEHEHHUE IIpaBa MPEANOIAracT
JIefiCTBIE TIPABOBOM HOPMbI B KOHKPETHOM CHUTYaIluH, B KOTOPOH «...a0CTpaKTHBIC
MPU3HAKK HOPMBI PAaCKPBIBAIOTCA B MHAMBUIYAJTIBHOM, OOraTOM U pa3HOOOpa3zHOM
O00BEKTUBHOM KU3HEHHOM IIPOSIBJICHUH, IIPEACTABIAIOLIEM coboii
IPaBOOTHOIIEHHEN*'°,

Konkperuzamusi oObeKTUBHOTO IpaBa B paMKax paccMaTpUBAeMoOro Jeia
BCETJ1a IPEAINOJIAaraeT pa3pelieHue CyI0M psiia IPaBOBBIX BOIIPOCOB, CBOIALLIMXCS
K BBIOOPY TNPUMEHHMBIX TMPABOBBIX HOPM U BapuaHTa WX TOJIKOBAHMS,;
YCTaHOBJICHHUIO MPEIMETA JOKA3bIBaHMUsI; OLCHKE MPEIOCTABICHHBIX TOKA3aTEIbCTB
Ha MPEIMET UX OTHOCUMOCTH, TOIYCTUMOCTH, TOCTOBEPHOCTH, TOCTATOYHOCTH U
B3aMMHOM CBSI3U; YCTAHOBJICHUIO IOCIEICTBUUA NMPUMEHEHUS MPABOBOM HOPMBI B
n30paHHOM TOJIKOBAHWHU K YCTAHOBJICHHBIM 00CTOATEIHLCTBAM JIea.

Camo cyneOHOe perieHue, TakuM O00pa3oM, MPENCTaBIsET COO0ON HTOT
HEIPEPHIBHOTO TpoIIecca OIEHKH M BBIOOpA CYyJOM ajbTEPHATHBHBIX BAPUAHTOB
pa3pelIeHNs TAaKUX ITPABOBBIX BOIIPOCOB C YYETOM UX MOTEHIIUAIBHBIX IPABOBBIX U
daktuyeckux mnocneAacTBuil. Tak, ToOJIKOBaHME TMPaBOBOM HOPMBI BcCerjaa
MPEAIOJIaraeT OUEHKY €ro Pe3yJbTaTOB, BEAYLIMX K ONPEAECICHHBIM IPABOBBIM
nocieacTBuaAM. OLeHKa OTHOCHMMOCTH JOKAa3aTelIbCTBA, B CYIIHOCTH, O3HA4YaeT
B3BCIIMBAHNE CYJIOM BO3MOXHBIX IIPOLIECCYANIBHBIX MOCIEACTBUM NPU3HAHUS €TI0

OTHOCHUMBIM HJIN, COOTBCTCTBCHHO, HC OTHOCHUMBIM.

469 Tam xe. C. 44-45.
470 ypeuu M.A. Cynebroe pemenue. Teopetndeckue mpobnemst. M., 1976. C. 95.
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Kak mpejcraBisercs, olleHKa W BHIOOP BapuaHTa paspelieHHs TOTrO HIIM
MHOIO TIPAaBOBOIO BONPOCA BCETJA OCYLIECTBIIAIOTCS IOCPEICTBOM CYAeOHOIO
YCMOTPEHUS, KOTOPOE MMEET MECTO B JIIOOBIX IPABONPHUMEHUTEILHBIX CUTYALUsX,
XapaKTEpU3yIoIMUXcsd (AKTUYECKOM WIM IIPAaBOBOM  HEONpENENIeHHOCThI0 2,
HeonpeneneHHOCTb e IIPUCYTCTBYET BO BCEX CIydasX, KOIa BO3MOKHO IPUHSATHE
HECKOJIEKMX PAaBHO MPABOMEPHBIX PElICHHMIA* 2,

OIHaKo, Ha OCHOBAHMM YEro CyJ OCYLIECTBIAET OLEHKY BAapPHAHTOB
paspellenns Pa3InYHbIX IPAaBOBBIX BOMPOCOB? [ OTBETa CTOMT OOpAaTHThCA K
CTPYKTYpE OLIEHKH KaK SBICHUSL.

A.®. YepnaniieB BbIJIENSAECT TPU DJIEMEHTA OLICHKU: CYOBEKT — JIHIIO,
OCYLIECTBIIAIOLIEE OIIEHKY; IPEIMET — SIBJIEHHU, IOJIEKAIINE OLIEHKE; ¥ OCHOBAHHE
— TO, C IIO3MIMHU YEro IPOBOAUTCS OLEHKA. 110 MHEHHIO YYEHOIrO, OCHOBAHMS
OBIBAIOT BHYTPEHHUMH — YyBCTBA, SMOLIUH, NIEPEKUBAHNUS, OTHOIICHHS, & TAKKE
BHELIHUMHM — HAXO/IAIIMMKCS BHE OL[EHHMBAIOIIETO CyOnekTat’,

T.B. KamanvHa nonaraer, 4To OLEHKa 3aKII0YaeTCs B CPABHEHUU SIBJIICHUS C
HEKUM 00pa3lioM, CTaHAapTOM. [IoOMMMO CyOBEKTa M MpPEIMETa OLEHKH, YUECHBIN
BBIJIEISET OCHOBAHUS OLEHKHU, K KOTOPHIM OTHOCSATCS: IOJUTUKA, IPABOCO3HAHUE
NPAaBONPUMEHNUTENS, MOpaib, JCTETUYECKHME B3MISAABI, CyneOHas IpaKTHKa,
OOIIECTBEHHOE MHEHHUE, TEOPETUUECKHUE BO33peHus* .

CTaHaapT OLIEHKU XapaKTEPU3yeT MPEAMET OLIEHKHM M NPEICTABIAET COOOM
NPU3HAHHYIO Ha JAHHBIA MOMEHT COBOKYIIHOCTH INPHM3HAKOB TOTO MJIM HHOTO
SBJICHHS U TIO3TOMY BBICTYIAE€T OTIPABHON TOUKOM M060i oneHku’ '™,

[IpUMEHHUTENFHO K JaHHOMY HCCJIENOBAHUIO BAXKHO OTMETHUTh, YTO
OKOHYATEJbHBIM CYOBEKTOM OIEHKH B IMBUIMCTHYECKOM IIPOIECCE BCETIA

BBICTYIIAET CyZ B CHJIy OCOOEHHOCTEH €ro IOJIOKEHUS, KaK Y4aCTHHKA IpoLecca.

Hnua, Y4acCcTBYOIIC B JCJIC, UX MPCACTABUTCIIN, TAKKC MOTYT IIpC/Jiaratb Cyay

471 Onanes P.O. OueHOuHBIE IOHATHSA B apOUTPAKHOM U IPaKAaHCKOM IIPOIeCCYalbHOM IIpaBe. JIuc. ... KaH1. IOpHL.
Hayk. ExarepunOypr. 2008. C.176.

472 Tam xe.

4 Yepoanyes A.@. Jloruko-s36IK0BEIE (PEHOMEHEI B OpUCTIpy eI, Yka3. cod. C. 198.

474 Cm.: Kawanuna T.B. OueHOYHBIe HOHATHA B coBeTcKoM Ipase. C. 42-58.

475 Tam xe. C. 58.
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BAPUAHTHl OLIEHOK TE€X WM UWHBIX SBICHUM, OJHAKO OHU HE SBISIOTCS
00s13aTETHHBIMH.

K nmpumepy, B mpoliecce T0Ka3bIBaHUS OLIEHKa OTHOCUMOCTH, JIOITYCTUMOCTH,
JIOCTOBEPHOCTH, TOCTATOYHOCTH Y B3AUMHOM CBSI3U JJOKAa3aTEIHCTB MOXKET J1aBaThCSA
JHOO0BIMU JIMIIAMH, YYACTBYIOIIMMHU B JI€JI€, a TAKXKE UX MPeICTaBUTENAMH (I1. 5 4. 2
ct. 131; ct. 190 I'TIK P®), HO TOJIBKO OLIEHKA CyJia, OTpa)K€HHas B CyJIcOHOM
pEIIeHNH, UMEET 00s3aTENbHBIM M OKOHYATEIbHBIN XapakTep (4. 1,4 ct. 67; 1. 2 4.
4 ct. 198 TTIK PD)*78,

To ke MOXKHO CKa3aThb M O BapUaHTaX Pa3pelICHUs] MPABOBBIX BOIMPOCOB,
BBIOOpA MPUMEHHUMBIX MPABOBBIX HOPM U UX UHTEPIIPETALIUU, KOTOPHIE OTPAXKAIOTCS
B HMCKOBOM 3asIBJICHWUH, BO3PAXEHUSAX (OT3bIBE) HA HEr0, YCTHBIX BBICTYIUICHUSX
JIUI, YYaCTBYIOIIMX B JieJie, UX MpencTaBuTeaci. Bce oHU MOMKHBI OBITH IPUHATHI
BO BHHUMaHUE CyJOM, Ha KaXKIbIM JOBOJ JIOJDKEH OBITh JaH OTBET B
MOTHUBUPOBOYHOM "actu cyneOHoro pemenus (m. 2 4. 4 cr. 198 I'TIK P®), Ho
OKOHYATEIbHBIN BEIOOP OCTAETCS 32 CYIO0M.

Snpo craHmapTa OIEHKM B IUBWIMCTUYECKOM Mpolecce (QopMUPYETCs
PYKOBOJSIIEH TPAKTUKON U Pa3bsICHEHUSIMU BBICIIUX CYJIOB, @ TAKXKE YCTOSIBIIEHCS
NpPAaKTUKOM HWHBIX CyaoB. CTaHZAapTOM OLEHKM MOTYT CIYXWUTh TaKke
JOMUHUPYIOIIME B IOPUIUYECKON HAyKE W IOPUIUYECKOM COOOIIECTBE B IIEJIOM
MO3UIIMY TI0 TEM WJIM UHBIM MTPABOBBIM BOIPOCAM.

BakHO OTMETHUTB, UTO CYIIHOCTh CTAH/IApTa OLIEHKU IIPABOBBIX SIBJICHUW HE
npenoiaraet ero oos3areabHocTU. CKOpee 3TO MoKa3aTelb TOro, Kak B CPaBHUMBIX
CUTyallusX TMPOU3BOAUTCS CyJeOHas OICHKAa W KakKhue BapUaHThl pa3perieHus
MIPABOBBIX BOIIPOCOB YaIlle BCETO BHIOMPAIOTCS.

UckntoueHne cocTaBiseT JUIIb TPAKTUKA TPABONPUMEHEHHUS, OTIpe/ieIeHHAs
nocta”HoBieHussMu  [lnenyma wu  Ilpesunmyma BepxoBHoro Cyma PO,
COXPAaHUBIIMMHU CWIYy MNocTaHOBiIeHUsAMHU I[lnmenyma u Ilpesummyma Beiciiero

ApoGutpaxunoro Cyna PO, a Takxke cozeprkamiasics B 0030pax cy/1eOHON MPaKTUKH,

476 Cm.: Monuanoe B.B. OCHOBBI TEOPHH J0KA3aTeIbCTB B IPaskIaHCKOM MPOILIECCYAIBHOM IIpaBe: ydeOHOe MoCcoOue.
C. 194; Tpeywnukos M.K. CyneOHble ToKa3aTenbcTBa. S-¢ u3f., gon. M., 2018. C. 166.
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yrBepxkieHHbIX [Ipesnnnymom BepxosHoro Cyna P® (u. 4.1 ct. 198 I'TIK P®; 4. 4
ct. 170 ATIK P®; . 4 4. 4 c1. 180 KAC PD)*"".

Bcee Brinensiemslie T.B. KamtannHo 0CHOBaHUS OLIEHKH, KaK IPEICTaBIISIETCS,
YMEMIAIOTCS B KATETOPHIO «CIPABEIIIUBOCTBY, SABIISSICH, 10 CYTH, COBOKYITHOCTBIO
UMIIEPATUBHBIX MPEACTABICHUN O JODKHOM, HMEIOIIUX pa3HbIl HCTOYHUK
IPOUCXOXKIECHUS U GOPMY 3aKpEIIICHUSI.

[lockonbKy cCyapsi JOJDKEH CTPEMUTHCS K 3alllUTe JEHCTBUTEIBHO
CYLIECTBYIOIIUX, TO €CTh OOBEKTHUBHO OXPAaHSIEMbIX MPABOBOW CUCTEMOH IpaB U
3aKOHHBIX HWHTEPECOB, OCHOBAHMEM OLICHOK B I[HMBWJIMCTHYECKOM MpoOLECCEe
ABJIIETCSI HE MHIMBHUAYaJlbHOE MPABOCO3HAHUE CYIbH, a OOILECTBEHHOE
IIPaBOCO3HAHUE B BHJIE COCTaBILIOIIMX €r0 HMMIEPATUBHBIX IPEACTABICHUN O
JOJKHOM, OTPaKEHHBIX B TO3UTUBHOM IIPaBe.

OpnHako BOCHPHATHE CYAbEil OOIIECTBEHHOI'O MPaBOCO3HAHUS U aJanTalus
€ro K KOHKpPETHbIM OOCTOSITENIbCTBAM [Iela HENU30€XKHO OIOCPEAyEeTCsl €ro
WHIUBUYAJIbHBIM IPABOCO3HAHUEM.

[IpakTH4ecKu 3TO 03HAYAET, UTO Cy/1bs JOHKEH CMOTPETh Ha 00CTOSITENLCTBA
CIIOPHOTO JieJla U TPaBOBbIE HOPMBI YEpe3 MPU3MY 3aKPEIUICHHBIX B IIpaBe
IOPaBOBBIX  MPHUHLIMIOB M LEJIEBBIX  YCTAHOBOK  LIMBHJIMCTUYECKOTO
CYJOIIPOM3BOJICTBA U IPUMEHHUMBIX OTpaciied MaTepuaabHOro Mnpasa.

OOG1iecTBeHHOE MTPABOCO3HAHUE, KAaK OCHOBAHUE JIFOOOU CyneOHON OLICHKH,
OpUJIAeT ei TeIEeOIOrHUeCKUN XapaKkTep, OPUEHTUPYET Ha BHIOOP B KaXKJIOM CIlTyyae
TaKOr0 BapHUAHTA pa3pelieHUs] CTOSIIMUX Nepel CYyAOM IPaBOBbIX BOIPOCOB,
KOTOpPbIM HAaWJIydlldM OOpa3oM COOTBETCTBYET Kak OJivKallied 1eneBoi
YCTaHOBKE, JOCTHTaeMOM CyJIOM, TaK W OCHOBHOW LE€IM LUBHIMCTUYECKOTO

npouecca’®,

477 Cwm.: m. 27 Tlocranosnenus [lnenyma Bepxosroro Cyza P® ot 30 wurons 2020 roma Ne 12 «O npumenenun
ApOuTpaxxHOTr0 IponeccyalsHoro kojekca Poccuiickoit depepanuy npyu pacCMOTPEHHH A€ B apOUTPaXKHOM CyJie
ane/UIALUOHHON MHCTaHIuNY; 1. 28 Iloctanosnenus Ilnenyma Bepxosnoro Cyna P® ot 30 uronsa 2020 roga Ne 13
«O mpuMeHeHNH ApOWTpa’KHOTO ITpoleccyalbHOro Kojekca Poccuiickoit denepanun npu paccMOTPeHUH e B
apoutpaxHoMm cyzae kaccannonHon nacTanmuny // CIIC «Koncymprantllmocy.

478 Kak BEPHO OTMEYACT M.C. HaBJ’IOBa, «IIOHUMAaHHC ueneﬁ CYAOIIPOU3BOJACTBA U HUX YCTKAA 3aKOHOHATCJIbHA
q)OpMyHPIpOBKa HUMCHOT 3HAYCHUEC TP OPEACICHUN YCJIOBI/Iﬁ peam3annuu IMOJTHOMOYHI cylda, a TaK)K€ KOHKPETHBIX
c11oco00B 3allIMThI Cy6’I>CKTI/IBHOFO IpaBa, 3aKOHHOI'0 HHTEpPECa U BI)I60pe npoueccyajlbHbIX IleﬁCTBHﬁ,
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K mpumepy, kak otrmewaer B.B. MosuaHoB, OLeHKAa JOKa3aTeNbCTB
3aKJIF0YAETCS B YCTAHOBJIEHUH UX CIIOCOOHOCTHU OBITH «...CPEICTBAM YCTAaHOBIJICHUS
00CTOSITENILCTB JieJla U 00OOCHOBAHHUS BBIBOJOB CY/Ia», a TAKXKE B «...ONPECICHUH
MX [EHHOCTH (II0JIE3HOCTH) VISl LEeJIel CyI0npOr3BOACTBa» .

Besikuit, naxe caMbliil ICHBIN HA TIEPBbIX B3IV HOPMATUBHBINA TPABOBOU aKT,

MOJUICKUAT TOJIKOBAHMIO*EC,

HNmest cBOEM HENMOCPEACTBEHHOM IIEIIbIO YSCHECHUE
CYyJIOM CMBICJIAa PEJIEBAaHTHBIX MPABOBBIX HOPM, MPOLECC TOJKOBAHUE TaKKe
MpeAnosaraeT oleHKy CyJ0M €ro pe3ybTaToB U BEIOOP CAaMOT0 ONTUMAIBHOTO JIJIs
JOCTHKEHHS] OCHOBHOM LIEJIM UBUIMCTHIECKOTO CYI0IPOn3BoACTBa L,

Kak ormeuaer T.51. XaGpueBa, yCTaHOBICHUE UCKITIOUUTEIBHO FOPUANIECKON
1[EJIM PABOBOM HOPMBI O€3 aHaIM3a BCEH IIEMOYKHU 11eJIei, KOTOPBIM CIIYKHUT MPaBo,
HE BEJET K MpaBUIIbHOMY BbIBOY. OIHAKO HEIOPUIUYECKHUE 1IETTU MPABOBBIX HOPM
«...QHAJIM3UPYIOTCA B MPOLIECCE TOJKOBAHUS TOJIBKO B TOM AacHEKTe, KOTOPbIU
HAIleJI OTPAKEHHE B 3aKOHE, TO €CTh MMEET IOPUIHMIECKOE BBIPAKEHHEN 62,

B.H. IllernoB mosarain, 4yTo MpaBOCO3HAHUE CYAEH 0OeCreynBaeT BEPHOE
YSICHEHHE CMBbICIIa 3aKOHOJIaTEJIbCTBA IMOCPEACTBOM TOJIKOBAHUSI, KOTOPOE HY>KHO
JUISL UX 11eJIECO00Pa3HOr0 — TO €CTh COOTBETCTBYIONIETO IIE€JIEBBIM YCTAHOBKaM
CYJIONIPOU3BOICTBA, TPUMEHEHHA S,

Takum o6pa3om, Bech NUBWIMCTUYECKHH MPOIECC MOXKHO paccCMaTpUBaTh
KaK TOCJIEIOBATEIbBHOCTh BBIOOpA aJbTEPHATHBHBIX BApPUAHTOB pa3peIICHUS

MIPaBOBBIX BOIMPOCOB, KOTOPHIE CyNbsl OIIEHUBAET C TO3UIUHA COOCTBEHHOIO

HWHAUBUAYAJIbHOI'O IIPAaBOCO3HAHUS, NCXOOA N3 BO3MOKHBIX HOCH@I[CTBI/Iﬁ BI::I60pa

MpearnoiaraéMblX K COBEPLICHUIO CYIOM M JIMIIAMH, y4acTBYyIOUIMMH B aene». Cw.: [laenosa M.C. Konuenmus
3¢ dexTuBHOTO IMpaBoCcyaust B HopMax Kojekca aiMUHICTpaTUBHOTO cymonpoussozacTBa PO // Poccuiickuii cympsi.

2017. Ne 8. C. 40-44.

47 Monuanoe B.B. OCHOBBEI TEOPUHU J0KA3aTeNLCTB B IPakIaHCKOM IIPOIECCYalbHOM IIpaBe: ydeOHoe nocobue. C.
188.

480 Cwm.: ITueonxun A.C. Tonkopanue HopmaTuBHbIX akToB B CCCP. C.97; Xabpuesa T.A. Teneonoruueckoe (11e1€BOE)
TOJIKOBaHME coBeTcKoro 3akoHa. M., 2019. C. 10; Yepoanyes A.®. TonkoBaHHE COBETCKOTO IpaBa. Teopus u
npakTtuka. M., 1979. C. 12-13.

481 Cm.: Xabubyruna H.M. SI3b1K 3aKOHa 1 €10 IOCTHXKEHUE B TIPOIIECCE A3BIKOBOTO TOJNKOBAHMUS Mpaka. J{uc. ... KaH,.
opu. Hayk. M., 1996. C. 83.

482 Xaopuesa T.A. Teneonornueckoe (1IEJIEBOE) TOIKOBaHUE coBeTcKoro 3akona. C. 16-20.

483 I1lecnoe B.H. Yxasz. cou. C.40-41.
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TOW MM MHOM aJIbTEPHATHBHI JIJISl IOCTHXKCHUSI OCHOBHOM I1€JTH [IMBHJIMCTUICCKOTO
CYAOIPOU3BOJICTBA.

OTa MoCIeN0BaTEIbHOCTh HAYMHACTCS C YCTAaHOBIICHHUSI TOTO, SIBISICTCS JIH
OIMCAaHHOE B MCKOBOM 3asBJICHUH CITOPHOE OTHOIICHHE MPABOBBIM M, €CIHU Ja, K
KaKoOW OTpaciy IpaBa OHO OTHOCHUTCSI M B KAKOM TOPSIKE TOJDKHO 3aIHUIIATHCS, U
3aBepIIacTCs BBIHECEHUEM CYyJEeOHOTO peIIeHHs, KOTOPBIM OJHON U3 CTOPOH

OTHACTCA MPCAINNOYTCHHUC B 3allIUTC e€ IIpaB U 3aKOHHBIX UHTCPCCOB.

§2. I[OCTI/I)KCHI/IC OCHOBHOM HEJIH HIMBHJIMCTUYICCKOIO CyaonpounsBoacrea

B CJIOKHBIX ITPABONIPHUMEHUTEIbHBIX CUTYaUAX

Yaiie Bcero Cy1eicKoe WHIMBHIyaIbHOE MIPABOCO3HAHNE (DYHKIIMOHUPYET B
(GhoHOBOM pexxkuMe. ITO OOBSACHAETCS TEM, UTO B OOJIBIIMHCTBE €)1 BHIOOP MEXKIY
albTEPHATUBAMU HA Ka)KJIOM 3Talle IMpolecca HE MPEICTABISET CIOKHOCTU. Takue
JieJia XapaKTePU3YIOTCS SICHOCThIO (DAKTUUECKUX OOCTOSITENBCTB, JOCTATOUYHBIM
KOJIMYECTBOM OTHOCUMBIX, JOIYCTUMBIX U IOCTATOYHBIX JOKa3aTEIbCTB, HATUYUEM
SCHOTO M HENPOTUBOPEYHBOIO 3aKOHOJATENbCTBA, PETYIHPYIOUIETO CIIOPHBIC
oTHOIEHUA*®*. TIpaBONpHMEHEHNE ONOJIHUTENBHO YHPOIIAETCS NPH HAIMYUH
eauHOoOOpa3HOM CyacOHOM TIPaKTHKW, a TakKe aKTOB TOJIKOBAaHUS U

IMpaBOIIPUMCHCHUS BBICHINX CY0B.

484 CtouT OTMETHUTB, 4TO 32 2024 rox u3 28 232 883 TPaKIAHCKUX /€]l HCKOBOTO M MPHUKA3HOTO MIPOU3BOJICTBA, IO

KOTOPBIM OBUIH BBIHECCHHI Cy/ICOHBIC pelIeHUs U cyAeOHbIe MpruKa3sel, 9 996 135 npuxoaurock Ha fena 0 B3bICKaHUH
TUTATHI 32 )KWITYIO TUIOMIAJh 1 KOMMYHAJIbHBIE IIJIATEKH, TETUIO U 3J1eKTpo3Hepruto, 15 036 066 Ha nena o B3bICKaHUU
CyMM TIO JOTOBOpPY 3aiiMa, KpeAuTHOMY noroBopy. Ilpu atom u3 27 942 799 rpakgaHCKUX Iel, B KOTOPBIX OBLIH
YJIOBJIETBOPEHBI TpeOOBaHMS, B MOpPSJAKE IPHKA3HOTO MPOM3BOACTBA OblI0 paccMmorpeno 24 496 460 nein.
N3 4 388 567, pacCMOTpEeHHBIX B TOPSAKE aIMUHUCTPATUBHOTO Cymompou3BojacTBa mo mpasmwiam KAC PO, B
KOTOPBIX TpeOOoBaHMA OBUIH yIOBIETBOPEHHI, HA MPHUKAa3HOE MTPOU3BOJICTBO Ipuxoantcs 3 949 253 nem.

B apOutpakHom npouecce Ha 1 421 529 nen, B KOTOpBIX ObLIM YIOBIETBOPEHBI TpeOOBaHus, npuxoaurcs 311 126
JIeN IPUKA3HOTO Mpou3BoAcTBa u 405 678 nen ynpoieHHOro MpOu3BOICTBA.

Cwm.: Otder o pabote CynOB OOIIEH FOPHUCAUKINN TI0 PACCMOTPEHUIO TPXKIAHCKUX, aJMHUHUCTPATUBHBIX €N IO
nepBoi uHcTaHwn 3a 12 mecses 2024 roga / URL: https://cdep.ru/index.php?id=79&item=8942 (narta obpaieHust:
02.04.2025); Otuer o paboTe apouTpaskHbIX cynoB Poccuiickoit @enepanny 0 pacCCMOTPEHHH JIEN U3 TPAKIAHCKUX U
aJMUHUCTPATUBHBIX TMPABOOTHONICHWA 1O TNepBoi wHcTaHimu 3a 12 wecsnes 2024 roma // URL:
https://cdep.ru/index.php?id=79&item=8945 (nara obpamuienus: 02.04.2025).
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OnHako HEKOTOphIE MPABOMPUMEHUTEIBHBIE CHUTyallMH MOTYT OBITh
CYIIECTBEHHO  OCJIOKHEHBI: HESICHOCThIO M  (WJIM) MNPOTUBOPEUYUBOCTHIO
MPUMEHUMBIX TIOJIOKEHHM 3aKOHOJATENbCTBA; HECOOTBETCTBUEM CIIELHATBHBIX
HOPM, PETYJIHUPYIOIIUX CIOPHOE IMPABOOTHOIIEHHE, LEISAM 3aKOHOJIATEIbHOIO
pEeryJaupoBaHusl COOTBETCTBYIOUIMX OTHOILIEHWH MW MPABOBBIM MPUHIIUIIAM
MPUMEHUMOM OTpaciu mpasa; IpoOeaMu MPaBOBOrO PEryJIUPOBaHUS, HATHUYHUEM B
MPUMEHUMOM 3aKOHOJIaTEJIbCTBE OIEHOYHBIX MOHATHM U T.]I.

B Takux cutyanusix MHIUBUIyabHOE MPABOCO3HAHUE CYbHU MPOSBISETCS C
ropa3qo  OoJbIIeld  OYEBUIHOCTHIO, TIOCKOJBKY  YBEIMYMBACTCA  YHCIIO
albTEPHATUBHBIX  BApUAHTOB  pa3pellieHUsT  BO3HUKAIOIIUX B  MpoIecce
paccMOTpEHHS JIeJ1a PABOBBIX BOIPOCOB.

PeanbHast 3amuTa MpaB M 3aKOHHBIX MHTEPECOB, OXPAHSIEMBIX IPaBOBOM
CUCTEMOM, B TaKUX YCIOBUAX HECOBMECTHUMO C (POPMAIMCTCKUM TMOJIXOJIOM K
IO3UTHBHOMY IIpaBy*®®, KOTOpBIM WMIHOPUpPYET ILIEIEBYI0 HAIpaBIEHHOCTD
MOJICKAIMUX MPUMEHEHUIO HOPM MAaTepUAIbHOTO U MPOIECCYaJbHOIO MpaBa, Uux
CUCTEMHYIO CBSI3b C JIPYyTUMU HOPMaMU, PETYJIHUPYIONIUMHU JaHHBIE OTHOIICHHUS,
NPUMEHUMBIMU TOJIO)KEHUSAMHM OOIIEro XapakTepa, a TakkKe MNpPUHIHUIaAMU
COOTBETCTBYIOIIEH OTpaciy mpasa*e®.

OnHako Jaxe MNpPaBUIBHO, TEJIEOJOTHYECKH TOHSITOE 3aKOHOJATEIbCTBO
JIOJKHO OBITh KOHKPETU3UPOBAHO MPUMEHUTEIHLHO K OCOOCHHOCTSIM KaXKJI0T0 JieJia.

Yuer CHGHH(i)I/IKI/I pacCMaTpuBacMoOro Acjia sABJIACTCA HpCI[HOCBIJ'IKOﬁ JOCTHIXKCHUA

485 Cm.: Cyrmanoe A.P. ®opManusM IpaxIaHCKOro IPOLEcca U CTaHIapThl CIPaBeUIMBOro IpaBocynus // BecTHuk
rpaxxganckoro mpouecca. 2012. Ne 3. C. 75-76. Henb3s He corjacutbesi €O CIEAYIOLWEH MBICIBIO aBTOpa:
«...3aKOHOJIaTeNIb HE BCErJa B COCTOSHHUM IIPEIyCMOTPETh BCE BO3MOXKHBIE CHUTYallMHM, W HMHOTZAA (hopMaibHOE
NPUMEHEHNEe HOPMBI, HAIPaBJICHHOW HAa CIIPABEIUIMBOE NPABOBOE PA3pEIICHHE CHUTYAIMH, CTAHOBUTCS NPUYNHOMN
HecnpaBeuMBocTH». CM. Taoke: Copoxun B.B. Kputrka opuandeckoro GopmanusMa Mpy TOJIKOBAaHUU IPaBOBBIX
akToB // FOpucnunreucruka. 2023. Ne 28. C. 31-35.

488 B nurepaType HEOJHOKPATHO BHICKA3aHbl KPMTUYECKHME 3aMEYaHUs B OTHOIIEHUH (POPMAMCTCKOrO MOAXO/A K
MIPaBONPUMEHEHUIO, W TPEIOKEHBl BapHaHTHl ero ycrpaHeHus. Cm. Hamp.. Yanawose T.M. OpraHu3aIrioHHO-
NpaBoBOe 00eCHeYeHUe pealln3aly IPUHIIKIA CIPaBEAJIMBOCTH B cyaebHo aesrenbHoctu. C. 47-53; Bszoe A.JI.
VYxa3. cou. C. 93-94; Kuszoxun C.H. COOTHOIIEHHE WHCTAHIIMOHHBIX U BHEHHCTAHIMOHHBIX CIIOCOOOB MPOBEPKU
CyJIeOHBIX aKTOB B IMBIIIMCTHYECKOM Tporiecce // BecTHuk rpaxmanckoro mporecca. 2022, Ne 2. C. 114-125; Bosk
E.B. Yxa3. cou. C. 79, 127; Jlaneyzoéa E.M. O HemomycTUMOCTH (opMali3Ma NPH BHIHECEHHH pEIICHHS
apOMUTPa)XHOTO CyZa 10 KOPIIOPATUBHEIM CHOPaM, OCJIOKHEHHBIM 3510ynoTpediiennem npasoM // Tpynel MucTHTYTA
rocynapcrta u npasa PAH. 2023. Ne 4. C. 160.
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UCTUHHOTO 3HAHUS O €ro oOCTOATENbCTBAX, A 3HAYUT 3aKOHHOCTH U
000CHOBAaHHOCTHU CY/I€OHOTO PEIICHUSI.

Kak ykaspiBan A.T. DBoHHep, «...popuauyeckas CHpaBeJIMBOCTD
3aKJII0YAETCs B HAXOKICHUH U BBIHECEHUU HanboJiee OMTUMAILHOTO, 8 Haubo.IbuLel
cmeneHu coomeemcmayue2o 00Cmoamenbecmeam 0eia pelieHusl, npueooOH020 04
0anno20 KonKpemno2o ciyuas» (kypcue moti — @.A.)%.

B cynebGHol mpakTHKe WHIWBUIYaTU3WPOBAHHBIN TOAXOJ Yalle BCEro
YIIOMHHAETCS B CBA3U C HA3HAYEHUEM MEpP OTBETCTBEHHOCTH S, BMecTe ¢ TeM yuer
O0COOEHHOCTEH KaKII0W MPaBONPUMEHUTEIHHON CUTyaIluu aO0COIOTHO HEOOXO0 UM
NP pa3pelIeHUN JIFOOBbIX JIEN, IOCKOJIbKY, B IPOTUBHOM CIIy4ae MPaBOIPUMEHEHUE
npeBpauiaeTcs B GUKILNI0, TOJMEHSIETCS] €ro CyIHOCTb, Kak Ipolecca aJanTaluu
a0CTPaKTHBIX 3aKOHOMOJIOKEHUI K KOHKPETHBIM OOIIECTBEHHBIM OTHOIIEHUSIM.

PaccmoTprm B KauecTBe MpuMepa JiBa Aeia, B KOTOPBIX CyJ HE OTPAaHUYUIICS
dbopMallbHBIM TOJIXOJOM M TIOCTApajCcsi MNPOHUKHYTh B CYIIECTBO CIIOPHBIX
OTHOUIEHUH, YYECTh UX OCOOEHHOCTH.

B yxe craBmmm 3HamMeHuThiM gAene nmo ucky C.H. Anoxumna k OAO
«Toproseiii goM LIYM» («[{VM»)*°® rpaxganun 3akazan udepe3 MOOMIIBHOE
npuioxenue [{YMa 19 ToBapoB Ha 0011yt0 cymmy B pasmepe 2 787 pyoueit. 3akas
ObLT OIJIaYeH MOKYIMAaTeJIeM U MOJITBEPKJIEH MarazuHoM. Yepe3z HEKOTOpOoe BpeMs
[IYM nHampaBui MOKyNaTeal0 COOOIIEHHME O HEBO3MOXKHOCTH HCIIOJIHUTH 3aKa3
BBUJly OTCYTCTBHSI HEKOTOPBIX TOBApOB M BO3BpAaTe YIUIAYEHHBIX CPEACTB. B
NPETEH3UN TPAKIAHUH MPOCUIT BBIMOJHUTH O0A3aTENBCTBO MO COIJIACOBAHHOW B
MOMEHT 3aka3a 1eHe. [[YM npocs0y OTKIIOHUI, MOTUBUPOBAB ATO TE€M, YTO LICHBI
ObUIM OTpaXKEHbl HEKOPPEKTHO B PE3YJIbTATE TEXHUUYECKOIO COOS.

Cya mnepBoil MHCTAHLIMM, C KOTOPHIM COIVIACHJIMCH BBIIIECTOSIIINE CYIIbI,

yCMOTpeN B JIEUCTBUSIX TPakIaHWHA 3JI0YNOTPEOJICHHE MPAaBOM, MOCKOILKY (DakT

7 Bounep A.T. VI36pannble Tpyabl. IIpHHIUIE TpakIaHCKOro HpoueccyansHoro npasa. C. 185.

488 Cwm. wmanp.: Tocranosnenne Koncrurymuonnoro Cyna P® or 12 mas 1998 roma Ne 14-I1; ITocranosnenne
Koncrurynmonuoro Cyna P® ot 27 mas 2008 roma Ne 8-I1 //CIIC «Koncynbrantllnrocy.

489 Cm.: Onpenenenue CyeGHON KOJIETHH 110 TPaX/IaHCKuM Jieiam Bepxosroro Cyna P® ot 06 urons 2023 roza
Ne 16-KI"23-6-K4 (YU 34RS0002-01-2021-007205-15) // CIIC «KoncynbrantIlmocy.
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TEXHUYECKON OIMMOKM SIBCTBOBAT W3 caMuX (YpEe3MEpPHO HHU3KHX) IICH,
HEMPOAOJKUTEIILHO YCTAHOBJIEHHBIX Ha caiTe. ['pakJaHWH, MO MHEHHUIO CYy/a,
OYEBUIHO 3HAJ O pEAIbHBIX LIeHaX Ha Beuw B [[YMe, a Takke 0 TOM, 4TO Ha caiTe
Mara3uHa HUKaKMX CKUOK U aKI[Ui HE pPa3MeNlanoch.

Cyn yIooBIETBOpWJI BCTPEYHBIM HCK Mara3puHa O IPU3HAHUHM JOTOBOpa
HEJICHCTBUTEIBHBIM, IPU3HAB, YTO B OTCYTCTBHE TEXHUYECKOTO COOsI, MpOaaBel] He
COTJIacCOBaJI OBI CTOJIh HEBBITOIHBIC IS C€0sT YCIIOBHUS.

Cynebnas xoyierusi mo rpaxkiaaHckum nenam BepxoHoro Cyna P® ¢
MO3ULIAEN CYJ0OB HE COrJacliachk. [0 MHEHUIO KOJJIETUH, HUKECTOSIIIUMH CyAaMHU
OBLT JOMYIIEH P/l OIIMOOK, HE TTO3BOJISIONINX CUUTATH €T0 MPABUIHHBIM.

1. CynaMu HE HCCIENOBAJICA BOIPOC 3aKIOUYEHHOCTH JIOrOBOpa
PO3HUYHON KYIUTU-TIPOJIaXKUA M €r0 UCIOJIHEeHus. ['paxkianuH, opopMHUB U OTUIATUB
3aKa3, akIenToBajl NyOonuyHyr odepTy, MOITOMY Y Mara3uHa IMOSBHJIOCH
0053aTeNICTBO O Mepeade Topapa nokymnareato. OHako Mara3uH 3TOro He ciesial
U B OJIHOCTOPOHHEM TMOPSIIKE MU3MEHUJ IIEHYy TOBapa, OOBABICHHYIO B MOMEHT
odopmieHus 3akasza. [lo MHEHHIO KOJIETHH, TIPABWIIbHAS OIIEHKA STUX BOIPOCOB
MMeJia CYIIECTBEHHOE 3HaUYCHUE JIJIsl Pa3pelleHUs CIopa.

2. Cymamu He OBUI HCCIEIOBAaH BOMPOC O TOM, B YEM HWMEHHO
3akmrovaniock 3abmyxknenue [[YMa npu pasmemennn myOaudHON 0QepThl.
HcronkosaB nonoxenus cr. 178 I'K P®, komterus ykazana, 4To Juisi TpU3HAHUS
JIOTOBOPA HEJIEUCTBUTEIBHBIM TI0 3TOMY OCHOBAHHUIO 3a0ITyKJI€HHE TOJKHO ObLIO
OBITH CTOJIb CYIIECTBEHHBIM, UTO €r0 HE MOTJIO OBl paco3HATh JIUI0, JEUCTBYIOIICE
C OOBIYHON OCMOTPUTEIIBHOCTHIO U C YUETOM COJICP>KaHUS CIIEITKH, COMyTCTBYIOIINUX
oOcTosTeNnbcTB U ocoOeHHocTet ctopoH (m. 5 cr. 178 T'K P®). Crenenb
3a0myxaeHus [[YMa cynamu orieHeHa He ObLia.

3. He Obi1 mocTaBieH W WCCIEAOBAaH CYIIECTBEHHBIH BOIPOC O TOM,
ucxoamna Jau BoBce odepra or I[YMa uam ke HCKaXeHHWE IICHBI SBHIIOCH
pe3yJbTaTOM B3JIOMa CO CTOPOHBI TPETHUX JIUII.

4, Cynpl HE Janu MPaBOBYIO OIEHKY IMOJIOKEHUAM Y CIOBUN MPOAAKHU

OAO «Toprosseiii 1oM LITYM», B COOTBETCTBUH C KOTOPHIMU MarasuH BIIPaBe B
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cllyuae HEBEPHOTO YKa3aHMs IE€Hbl 3aKa3aHHOTO TOBapa, yBEIOMHUTh 00 3TOM
KJIMEHTA JIJIS TTOATBEPIKIECHUS 3aKa3a MO UCIIPABICHHOW 1IeHe TM00 aHHYIUPOBAHUS
3aKasa.

S. [Tpu paccmoTpeHnt fena HapyIIeHbl ObUTH MpaBUia O PaclpeaeIeHIH
opemenu nokasbiBanus (4. 1 ct. 56 I'TIK P®), yTo Takke MOBIUSIO HA €r0 UCXO/I.
[Ipu3HaHHOE CyIOM IEPBOM HMHCTAHLMHM YTBEPKICHHE Mara3uHa O TOM, 4YTO B
pe3ynbTare TEXHUYECKOro cO00si JIEMCTBUTENbHBIE II€Hbl Ha TOBAapbl HE
O0TOOpa)KaIucCh, He ObLIO MOATBEPKICHO JI0KAa3aTeIbCTBAMMU.

6. beima nmana HeBepHas oneHka cwmbiciny cr. 10 'K P®, a takxke
ITOBEJICHUIO TPAKIAHNHA B JAHHOW CHTyaunu. HukecTosmue CyApl HE Y4, 4TO
N0OPOCOBECTHOCTh YYACTHUKOB I'Pa)IaHCKOro 000opoTa mpeamnonaraercs (. 5 cr.
10 TK P®). NHoil BBIBOJ MOXET OBITH ClieJlaH TOJBKO, €CJIM yCMaTPUBACTCS
OYEBUHOE OTKJIOHEHHUE JIEHCTBUH JHIa OT 100pOCOBECTHOrO NoBeneHus. OHaKO
CyJl HUKaK He 00OCHOBAJ BBIBOJI O 3JIOYMOTPEOJICHUH TPAKJAaHUHOM MPABOM U HE
yKa3all, KaK, ¢ y4eTOM PETYJSPHO MPOBOJMMBIX HA CAUTE AKIMM, MOKYIIATEb MOT
pacrno3HaTth OMMOKY B JAHHOM ClIy4ae.

CyMMupys BBIIIECKA3aHHOE, B JAHHOM JI€JIe KOJUIETHs MPHUILUIA K BBIBOLY,
YTO CyJ TEpPBON HHCTAHIIMM JIOMYCTUJI OIMIMOKH TMPU PAa3pEIICHUH CIETYIOIINX
MIPaBOBBIX BOMPOCOB. OMPENEIEHUN OOCTOSITENIbCTB, MMEIONIMX 3HAUYCHUE s
NPaBUIBHOTO pa3pelieHusl JieNla; paclpeleieHu OpeMeHU JI0Ka3bIBaHUS;
TOJIKOBAHUM HOPM MaTEpPHAIBHOTO TIpaBa, MPABOBOM OIEHKE (HaKTHUECKUX
00CTOSTENBCTB JeNia. Bce 3TO MOrjao MpUBECTH K HEMPABHIBHOMY Pa3pelICHUIO
Jiena — 3allUuTe He TeX MpaB M 3aKOHHBIX UHTEPECOB, KOTOPbIE JOJIKHBI ObLIIN OBITH
3alllMIIEHBl B JaHHOM Clly4ae B CHJIy OOIIECTBEHHOTO IPaBOCO3HAHUS,
OTPa)KEHHOTO B ITO3UTHUBHOM IIPABE.

B paspenienuu k1r0ueBOro mpaBoBOTO BOMPOCA O TOM, OBUTH JIU B ICHUCTBUSAX
MOKyTaTeNsi TMPU3HAKK 3JI0YNOTPEOJICHUS TPaBOM, TMPOSBIIIMCH Pa3IAUuUs
VMHJIMBUIYAJIbHOTO MPAaBOCO3HAHMS CYJI€N HMKECTOAIIMX WHCTAHLIMN W YJICHOB
KoJuteruu. [10CKONIbKY 3aKOHOIATEeNTLCTBO M PYKOBOSIIAS Cy[cOHas MpaKTHUKa HE

coacpiKaT YCTKOIr0O MW OJHO3HAYHOI'O KpUTCpUs IIO6pOCOB€CTHOCTI/I, a TaKXeE
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VCYEPITBIBAIOIINX TPU3HAKOB 3JI0YIOTPEOJICHHSI PAaBOM, BEIOOP BEPHOTO BaprUaHTa
OIICHKU TPOU3BOIWICS HCKIIOUUTEIHLHO IO YCMOTPEHHUIO Cy/la, Ha OCHOBAHHH
CYOBEKTHUBHO MOHSATOTO UM OOIIIECTBEHHOTO MIPABOCO3HAHUS.

Bo Bropom gene’® rpymma rpaxmam mpuoOpena uepes cait I1AO
«Aspodmor»y Ommersl mo MapuipyTy EkxarepunOypr-IIxyker-ExatepunOypr mo
IIEHaM, CYIIECTBEHHO OTJIWYABIIUMCS OT PHIHOYHBIX. Uepe3 HECKOJIbKO JTHEU
AdpoduioT HampaBWI B aApec MacCaXUPOB YBeIOMJICHHE 00 aHHYJIMPOBAHUU
NpUOOPETEHHBIX OWIIETOB W BO3BpATe JCHEKHBIX CPEACTB B CBSA3M C HAIHMUHUEM
TEXHUYECKOHN OMMOKH MPH (POPMUPOBAHUH IICHBI.

Oco3Hag, 4TO MepeBo3Ka He OyIeT OCYIIECTBICHA B CPOK, UCTIIBI OTKA3ATIUChH
B JIOCYJEOHOM MPETeH3UH OT JOroBOpa BO3AYLIHOW MEPEBO3KH U IMOTpeOOBAIU
BO3MECTUTH PA3HUILY MEXKTy 1IEHOH OMJIETOB, YCTAHOBICHHOM TOTOBOPOM, U IIEHOU
HAa MOMEHT yJIOBJIETBOpeHHs uXx TpeboBaHus. OpHaKo TpeOOBaHHE HCTIIOB OBLIO
OTBEPTHYTO.

Knuenter oOpaTwimch B CyI C TPYIIIOBEIM HCKOM C aHaJOTHYHBIM
TpeOOBaHHEM, CChUIAACh Ha TOJOXKeHHs 1. 4 cT. 24 3akoHa O 3alIuTe MpaB
NOTpEOUTENS.

Cyn TpeboBaHuE UCTIIOB HE MOJIEPIKa, PYKOBOJICTBYSCH CIEAYIOIINM.

1. HcTiibl HEBEpHO OMpenenyii MPUMEHUMOE K JaHHOMY CIOpY
3aKOHOJATeNhCTBO. K OTKa3y OT [OTOBOpa BO3AYIIHOW TEPEBO3KH TOJIKHBI
MPUMEHSTHCA HOPMbI BO3YIIIHOTO 3aKkoHoAaresbeTBa (cT. 108, 120 BK PO, 1. 226,
229 @epmepalbHBIX aBMALMOHHBIX MpaBun*™l), WMerolMe NPHOPUTET MEPeN
TIOJIOKEHUAMH 3aKOHA O 3allUTe IpaB noTpeduTeneii*®?, kak Gonee crenuanbHbIE
(lex specialis derogat generali). B cooTBeTcTBMM ¢ NPUMEHUMBIM
3aKOHOJATEIbCTBOM IIeHa Ousera Oblla HaJUIeKalluM o0pa3oM BO3BpallleHa

nmaccaxvpam B CBA3U C UX BbBIHYXJICHHBIM OTKAa30M OT AOTr0OBOpaA.

490 Cm.: Pemenue ITpecHenckoro paoHHOro cyna r. Mockssl oT 10 oxta6ps 2024 roxa no aeny Ne 02-3971/2024.
1 Cwm.: [Ipuka3 Muntpanca Poccun ot 28 urons 2007 roga Ne 82 «O06 yrBepxaenun deaeparbHbIX aBHAITMOHHBIX
npaBui "OO0IIue npaBwiIa BO3MYNIHBIX MEPEBO30K MACCAKUPOB, Oaraxka, rpy30B U TPeOOBAaHUS K OOCIYKHBAHHIO

NaccaKupoB, rpy3ooTnpasureneii, rpysononyydareneit» // CIIC «Koncynsrantllmocy.
492
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2. TpeGoBanue 0 BO3MEIICHUU YOBITKOB B BHJE PA3HUIIBI B CTOUMOCTH
MPUOOPETECHHBIX aBUAOWIIETOB OCHOBAaHO HAa HEBEPHOW OIICHKE HCTIIAMHU
00CTOSITENBCTB JieNla, MOCKOJbKY B JJAHHOM ClIy4ae MMEJI0 MECTO HE U3MEHEHUE
CTOMMOCTH aBHAOMJIETOB, & HEKOPPEKTHOE OTOOpaKEHHE pealbHON I1IEHbI B
pesynbTare Texuudeckoro c6os. [Toaromy monoxxenus crareit 393.1 u 524 I'K PD
HEMTPUMEHUMBI.

3. [Tynkt 4 cT. 24 3akoHa O 3alIMTE IpaB MOTpeOUTENEH, HA KOTOPBII
CCBUIAJIMCH UCTIIBI, TPEOYs BO3MEIICHUsI Pa3HUIIBI B 1IEHE aBUAOUJIETOB, CIENYET
TOJIKOBaTh OYKBalbHO. OH MPUMEHSIETCSI, TOJBKO €CJIM MPEIMETOM CIIOpA SIBISETCS
TOBAp HEHAJIJICKAIIETO KAYECTBA, HO HE YCIIyra, KaK B JAHHOM CIIOpE.

4, [enpro monokeHuit 1. 4 c1. 24 3aKoHa O 3aIIUTE MPaB MOTPEOUTENCH
SABJISIETCA TMPEIOCTaBUTh MOTPEOUTETI0O BO3MOXKHOCTH HE TEperiayuBarth 3a
COTNIOCTaBUMBIA TOBAp, €CIW I[EHA HAa HEr0 YyBEIMYWIACh 3a TOT IEPUOM, IMOKa
noTpeduTenb TpeOoBajd BOCCTAHOBJIEHHMS CBOMX MpaB. OmHAKO C yd4eToM
00CTOATENBCTB JAAHHOTO Jeja, B3bICKaHHWE YOBITKOB B BHUJIE Pa3HUIIBI B IICHE
aBMaOMJIETOB O3HAYaJIO ObI MOJTYYEHUE HCTIIAMH JIEHEXKHBIX CPEJCTB B OOJbIIEM
pasmepe, 4ueM UMU ObLIIO 3aTpayeHO Ha OIUIaTy aBUaOUIIETOB.

5. Hctmamu He OBUIO JOKa3aHO BO3HUKHOBEHHE KaKUX-THOO YOBITKOB B
CBS3M C OTKa3oM OT JOroBOpa I€PEBO3KH, HOBBIC aBHAOMIIETHI B TOM K€
HaIpaBJIeHUU TpHOOpeTeHbl He Obuth, XOTs Aspoduior nmpemnaran uctuam 30%
CKHJIKY.

6. Hakonen, B JEWCTBUSX HCTLOB €CTh MPHU3HAKU 3JI0YMOTPEOJICHUS
MpaBa, MOCKOJIbKY OHM, IEUCTBYS pa3yMHO, HE MOTJIM HE MOHUMATh, YTO I[€HA Ha
aBUAOMJICTHI SIBIIACTCS YPE3MEPHO 3aHUKEHHOM.

Takum 00pa3oMm, Ha TpUMEpPE JAHHOTO Jejia MOXHO MPOCIEAUTh, Kak,
paspeiiasi OJMH TMPABOBOM BOMPOC 3a JPYyrUM — ONpPEAeNiss, Kakoe
3aKOHOJIATEIHCTBO MPUMEHUMO, OIICHUBAsI BBITIOJHEHUE OpEMEHU TOKa3bIBaHUS,
OIlCHUBAs OOCTOSTENLCTBA JieJIa Ha TMpEeaMeT WX COBIAJEHUS C THUIOTE3aMHU

MIPABOBBIX HOPM, TEJICOJOTUYECKU TOJIKYS MPABOBbIE HOPMBI U BHIOWpasi BAPHAHTHI
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TOJIKOBaHUS — Cy/Jl ITOCJIEI0OBATEbHO YCTAaHABIMBAJ HAJUYKME B TAHHOM JIEJIE MPaB
¥ 3aKOHHBIX MHTEPECOB, KOTOPBIM JO0JKHA OBITH MpEOCTaBIeHa Cy1e0Has 3aIIuTa.
Kaxnplii  choemaHHbli  cyapeil  BbIOOpD M OCOOEHHO  BBIBOI O
HEZOOPOCOBECTHOCTU MOBEACHUS HMCTIOB B JIAHHOW CUTyalldd HE MOXKET OBbITh
O0OOCHOBaH HHUYEM MHBIM, KpPOME€ OCOOCHHOCTEH €ro HMHAWBHUIYaIbHOTO
IIPABOCO3HAHUS U BOCIPUATHS UM [TPABOCO3HAHUS OOLIECTBEHHOTO.

[ToaTOMY OTBETUTH Ha BOIPOC O TOM, KaKO€ U3 JABYX PAaCCMOTPEHHBIX €I
pa3pelieHo CrpaBeInBO HENPOCTO.

[IpencraBnsiercs, uro B Aene L[YMa crnocoOHOCTh MOKyMATENs 3aMETUTh
OLIMOKY B LIEHE TOBapa 0oJiee BEpOsATHA, a IPU MOKYIKE aBUAOUIIETOB — HA00OPOT,
IIOCKOJIBKY M3 KUTEHCKOIO OIbITAa U3BECTHO, YTO Beuu B [{YMe noporue, a neHsl
Ha TMepeJeTbl MOTYT KPUTUYECKA MEHSATHCA B 3aBUCUMOCTH OT OIPOMHOTIO
KonuuectBa (axtopoB. Ho cynpl mocunrtanu uHade. B BO3MOKHOCTH pa3HOU
OLIEHKM CIPAaBEIJIMBOCTU OJHUX M TEX XK€ CUTyalud M MpOosBIsSeTcs creuuduka
WHIUBUYyAJIBHOTO IPAaBOCO3HAHUS.

OpHako, TIOCKOJNBbKY OOIIECTBEHHOE IPAaBOCO3HAHWE —  KaTeropus
0OBEKTHBHAS, TO ¥ BEIBOJI O €€ COJIEP>KaHUHU B KOHTEKCTE KOHKPETHOTO JIefa JOJIKEH
ObITh OauH. HO He B cuily TOro, 4ro CyIIECTBYET €IMHCTBEHHO BO3MOXKHBIM,
IIPaBUJIbHBIN BBIBOJI, KOTOPBIM JIMIIb HY’KHO OTBICKaTh. A IOTOMY, YTO B OTCYTCTBHE
(¢buHaIBEHOTO apOUTpa, YIOJTHOMOUYEHHOTO B IAHHON MPABOBOM CUCTEME NPUHUMATH
pellieHre O IPaBUIIbHOM, C TO3UIIMH OOILECTBEHHOTO MPaBOCO3HAHNUS, Pa3peIICHUH
nen, (pyHKIIMOHMPOBaHUE ITpaBa HEBO3MOXKHO.

[IpeacraBnsieTcs, 4TO TaKUM (PUHAIBHBIM apOUTPOM BCEI/Ia MPE3IOMUPYETCS
NOCHEAHSIs] MHCTAHLMSA, BBIHECHIas MO Jeldy CyAeOHBbIM akT, KOTOphIM He ObuI
BIIOCJIEICTBUM OTMEHEH MJIM U3MEHEH.

[Ipu 5TOM coOBepIIEHHO O0CO0yI0 poJib B Bompoce (hopMynHpoBaHUS
MOJIOKEHUI 00111eCTBEHHOTO TipaBoco3HaHus uMeeT BepxoBueiit Cyn PD, koTopsiid,
C OJHON CTOPOHBI, MPEJCTaBIsEeT COOOM BBICHIYIO CYIEOHYIO HHCTAHIMIO IO
IpOBEPKE CYJNEOHBIX aKTOB, a C APYroH, 00agaeT HIMPOKUMHU OJTHOMOUYMSIMH 10

00eCTIeUeHUI0 €IMHCTBA CYACOHOM MPaKTUKH TMOCPEICTBOM COOTBETCTBYIOIIUX
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pazbsicHenuii (1. 1 4. 7 ct. 2 ®K3 «O BepxoHom Cyne Poccuiickoit @enepanumny).
bonee toro, o0namast mpaBoM 3aKOHOJATENHHOM MHUNIUATUBHI (4. 6 cT. 2 K3 «O
BepxoBHom Cyne Poccuiickoit ®epepauun»), BepxoBuwiii Cya P® wmoxer
C0COOCTBOBATh aKTyalU3allid JCHCTBYIOIIETO 3aKOHOJATEIbCTBA, BHEAPECHUS B
HEro0 UMIIEPATUBHBIX MPEICTABICHUN O JOJDKHOM, HE MOJIYYMBIIUM MO3UTHBHOTO
3aKpEIICHUS.

[TockonbKy cynabl 000N MHCTaHLUMU BCEI/Ia OPUEHTUPYIOTCS HA MPAKTUKY
BepxoBHoro Cyna P®, mpencraBnsercs 1enecooOpa3HbIM MPEIOCTaBUTh CyJlaM
paBo OOpamaTbcsi ¢ 3aIpOCOM O TOJIKOBAHWU CIIOKHBIX 3aKOHONOJIOKEHHH B
Bepxosnsiii Cyn PO.

Co cxo0ell MHUIMATUBOW BBICTYIAN B CBOE BpeMsi Briciimii ApOUTpaKHbIi
Cyn P®*3. Torma npennoxkennme o HajeleHUHM apOMTPaXKHBIX CYJOB HPABOM
oOpamiarbest B Boiciuit Apoutpaxusiii Cyn P ¢ 3anpocamMu 0 TOJKOBaHHM U
IPUMEHEHUU HOPM IIpaBa BBI3BAJIO B IOPUINYECKOM COOOIIECTBE HEOTHO3HAUHYIO
peakuro. Kak mumer H.A. [' pomommHa, apryMeHTsl IPOTUBHUKOB MTPEIOKEHHON
pedOopMBbI CBOIMINCH K BOBMOKHOMY HapyIIEHUIO IPUHIUIIA HE3aBUCUMOCTHU CyAeH
Y 3aTSATUBAHMIO ITPOLIECCA ITOCPEACTBOM HAIIPABIICHUS TAKUX 3aIIPOCOB.

Bmecrte ¢ TeMm HazeneHue cyda IMpaBOM, a HE 00S3aHHOCTHIO HAIpPaBJICHUS
3aIpoca, a TakXke 3aKperieHue He 0053aTelbHOro Ui Cy/Aa, pacCMaTPUBAIOLIETO
neno, craryca orBera BepxoBHoro Cyna P® Ha 3ampoc, Kak 3TO MUMEET MECTO,

4 m03BONUIIO OBl PEMINTH MPOOIEMY T'MIOTETUYECKOTO

Hanpumep, B0 Ppannun®®
yMaJleHUs HE3aBUCUMOCTH Cyaei*®®,

B nacrosmee xe Bpems BepxoBueii Cyny P® moxer pearmpoBaTh Ha
CKJaJbIBAIONIMECS B CyAeOHOW  TpaKTUKE  TPOTUBOPEYMs,  OIIMOKH,
METOJIOJIOTUYCCKH HEBEpHBbIC IMOAXOAbI TOJbKO pPOSt factum. Bo3moxkHOCTBH

YCTAHOBUTb MHCHHC BBICHICTO B HCPAPXHUU CYI[CGHOFO oprama BO BpCM:A

4% B 2011 romy Bricum ApourpaxkubiM Cynom P 6bu1 pa3spaboTaH cOOTBETCTBYOIIMI poekT DeaepaibHOro
3akoHa P® «O BHeceHMHM HM3MEHEHHMH B OTAEIBbHBIE 3aKOHOJATeNbHBIE akThl Poccuiickoit dexepannu B CBS3H C
HEoOX0IMMOCTBIO0 ONTHMU3ALIMK Harpy3KH Ha cynei Poccuiickoit denepanum.

494 Cm.: Bopucoea E.A. Kaccanys no rpaxaanckuM genam. M., 2020. C. 21-22.

49 Cwm.: [{uBMIIMCTHYECKHMH TPOLIECC COBPEMEHHOM Poccun: mpobiieMbl 1 eperieKTHBLL: MoHOTpadus / o pea. H.A.
I'pomommnoit. C. 12-15.
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pPacCMOTPEHHUS J€JIa B HIXKECTOALIMX WHCTAHLMIX TO3BOJIUT B PEKUME PEATIBHOTO
BPEMEHU KOPPEKTUPOBATH IPABONPUMEHUTENBHYIO IPAKTHUKY B CTOPOHY €€
00JIbILIEro eAMHOO0pa3usl U COOTBETCTBHSI OOILIECTBEHHOMY IPaBOCO3HAHMUIO.

B 1npouecce mnpaBONPUMEHEHHS MOMKET BBIICHUTBCS, YTO CIIOPHOE
OTHOLIEHUE BOBCE HE YpEryJMpPOBaHO HOPMAMM ITO3MTHBHOrO IpaBa. Kak mmcan
K.H. KomuccapoB, Hanuuue npoOesioB MPABOBOIO PETYJIUPOBAHMSI MOXKET OBITh
CBA3aHO C YIYIICHUSMHU 3aKOHOJAATENA, a TaKXKe C IOCTOSHHBIM Pa3BUTHEM
OOIIECTBEHHBIX OTHOLIEHHH, 32 KOTOPBHIMH HE TIOCTIEBAET 3aKOHOIATENBCTBO Y,

Cnocobamu  mpeofosieHuss  NpoOEIoB  NPaBOBOTO  PEryJIMPOBAHUSA
TPaJMLIMOHHO IPU3HAIOTCS AHAJIOTHS 3aKOHA U aHAJIOTUs IIpaBa.

IIo muennro C.B. KypsuieBa, HCIOJIB30BaHHE AHAJIOTMM HYKHO B TEX
ClIydasix, KOr/ia U3 3aKOHOAATENIbCTBA C OUYEBUIHOCTBIO CIIEYET BOJISI 3aKOHOIATENsS
YpEeryJaupoBaTh KaKUe-TMOO OTHOUIEHMS, «...HO COJEp’KaHUE JTOM BOJIHU
HEBO3MOJKHO YSICHHUTB ITyTEM TOJIKOBAaHHMS 3aKOHA M3-3a €0 HETIOJIHOTHI, HESICHOCTH
WJIH IPOTHBOPEIUBOCTHN 7,

T.4. XaOpueBa Takxe OTMEUYAET, UTO «...[MPOOEN MPAaBOBOIO PETYIUPOBAHMUS
O3HAYaeT OTCYTCTBUE MPaBUia, KOTOPOE JOJKHO OBITh B HEM UCX005 U3 npedmema
U HamepeHusl, ONPeoeneHHbIX U 00YCI08IeHHbIX 3aKOHO0amenbcmeom» (Kypcue mou
— D.A.)*8,

YcraHoBieHue mnpodesia MpaBOBOTO PEryJIUPOBAaHUS OCYIIECTBISAETCS Ha
OCHOBaHUM OOIIECTBEHHOI'O IMPABOCO3HAHUS, MOCPEACTBOM COOTHECEHUS Cylbel
MPU3HAKOB CHOPHBIX OTHOHIEHUH C OTJIMYMTEIbHBIMH NPHU3HAKAMH OTHOLIEHUH,
COCTABJISIFOUIUX MPEAMET PETYJIMPOBAHUS OTPACIEH POCCUICKOIO MpaBa.

J.A. TymaHnoB 000CHOBAaHHO BBIJICIISIET PSIJT YCIOBHM, COOTIOEHIE KOTOPHIX
HEO0OXOAMMO JIJIsl TPUMEHEHUS aHAJIOTUH: HAJIMYKME PealibHOTO Mpolesia mpaBoBOro

perynupoBanust (KOT/Ia MPaBOBOM BOMPOC HE MOXKET OBITh Pa3pelieH Ipyu TOMOIIN

TOJIKOBaHUS); OOBEKTUBHBIA XapakTep IMpobena MPaBOBOTO PETYIUPOBAHUSA,

4% Komuccapos K.1. Yxas. cou. C. 32.
497 Kypoines C.B. Yxas. cou. C. 361.
4% Xabpuesa T.A. [JokTpuHaIbHbIE OCHOBBI pakTHKH Bepxosroro Cyaa Poccuiickoit ®enepauu. C. 98.
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YCTAaHOBJICHHBIA IyTEM OOpaIeHusi K «...IMHPOKOMY CHEKTPY HCTOYHUKOB —
CJIOUBINEHCS TPAKTUKE, HAYYHOU JUTEpaType»; y4eT CIeHu(PUKA MPUMECHECHHUS
OOIIMX U CTIEHAJIbHBIX MPAaBOBBIX HOPM; OPUEHTHUPOBAHHOCTH Ha 3aJlauu (yenegvie
yemanosku — @.A.) cyponpoussoacteat®,

[IpuMeHUTENBHO K HMBUWIMCTHYECKOMY IMPOIECCY HEOOXOIUMO pa3invarh
MaTepUaJIbHO-TIPABOBYIO aHAJIOTHIO 3aKkoHa | mnpasa (4. 3 c¢t. 11 I'TIK P®; 4. 6 cr.
13 AIIK P®; u. 6 ct. 15 KAC P®) 1 nponeccyaibHO-TIPAaBOBYIO aHAJIOTHUIO (4. 4 CT.
1 TTIK PD; u. 5 ct. 3 ATIIK P®; u. 4 c1. 2 KAC P®)°%,

[Ipu nmpuMeHeHNnH aHAJIOTUU 3aKOHA MPABONMPUMEHUTENb JTOJKEH OTHICKATh
IIPaBOBbIE HOPMBI, PErYJUPYIOIIHE OTHOLIECHHS, CYIIHOCTHO CXOXHE C
OTHOUIIEHUSIMHU, K KOTOpbIM npuMensiercst aHaiorust (4. 1 ct. 1 I'TIK P®; . 1 cT. 6
['K P®). Ouenka cxonacTBa rpymni OOIIECTBEHHBIX OTHOUIEHUI OCYIIECTBIISIETCS
CylOM 1O COOCTBEHHOMY YCMOTPEHHIO Ha OCHOBaHUU WHJIUBHUIYaJTIbHOTO
MIPABOCO3HAHUSL.

B nayke npezacTaBieHO U 0OpaTHOE MHEHHE, COTJIaCHO KOTOPOMY, CyAeOHOe
YCMOTpPEHHUE OTCYTCTBYET MNpPHU KOHCTaTallMM CcyaoM (akra Hauuuusi npobena
IPaBOBOTO  pPEryJIMpOBaHUsA, BbHIOOpE  BUJA  AHAJIOTWHM,  HOJJIEXKAIIEro
WCIIOJIb30BAHUIO B JIAHHOM CJIy4ae, a TakkKe BbIOOpEe MPUMEHHUMBIX MPU aHAJOTHUU
3aKOHA [TPaBOBLIX HOPM 2,

C TakuM MOJIXOJIOM CIIOXHO coryiacutbes. Kaxnoe W3 mepedrclieHHbIX
JEWCTBUN HE SIBJISIETCS CaMOOYEBUJIHBIM W OJHOBAPUAHTHBIM, ITOCKOJIBKY BCS
MPaBONPUMEHUTENIbHASL CUTyallus, B KOTOpOW OOHapyxkeH MpoOea MpaBOBOTO
peryJMpoBaHus, XapaKTepusyercs npenebHON HEONPEIETIEHHOCTHIO.
EQuHCTBEHHBIN UHCTPYMEHT, JOCTYIHBIA Cyly B TaKHUX CIIy4asix, 3TO OLIEHKa MO
COOCTBEHHOMY YCMOTPEHHUIO MOTECHIMATBHBIX MOCJIECACTBUN COBEPIICHUS TaHHBIX
JEUCTBUU HA TPEAMET HMX COOTBETCTBUS CTOSIIUM I[€pe]] HUM LEJIEBbIM

YCTaHOBKaM.

49 Cm.: Tymanos JI.A. TIpoGebl B TpaxIaHCKOM TpoleccyanbHom mpase. M.: Hopma, 2008. C. 83-84.

50 Cwm.: Pexmuna M.B. AHanorus B IpakJaHCKOM M apOMTPaXHOM MPOLECCE: MPOOJIEMBI TEOPHH M MPAKTUKH
npumeHenus // CoppemenHoe npaso. 2009. Ne 11. C. 103.

01 Cwm.: Tymanos /1.A. TIpoGensl B rpakaaHCKOM TIpolieccyaibioM npage. C. 150-153.
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Cornacutbes cinenyer ¢ nosunueil K.M. KomuccapoBa, KoTopblii BUIEn B
VCIIOJIb30BAaHUN AHAJIOTUH «...CJIOKHBIM TBOPYECKUH ITPOLIECC, OCHOBBIBAIOIIMMICS
HE TOJBKO HA JIOTMKE, HO U Ha COLIMAJIMCTUYECKOM MNPABOCO3HAHHMH, HA BEPHOMN
MOJINTUYECKON OIIEHKE KOHKPETHOTO OOIIIECTBEHHOTO OTHOIIICHUS». Y YEHBIN TaKKe
MOJIYEPKUBAJI, YTO NMPUMEHEHUE aHAJIIOTMH 3aKOHAa W TpaBa, NMPEICTaBIIeT coO0M
CJly4ail KCIIOIb30BaHKs CyIeOHOr0 yCMOTPEHHS 2,

AHaniorus mpaBa SIBISETCSI CIIOCOOOM MPEOJIOJEHUs Mpobesia MPaBOBOIO
peryaupoBaHus B CiIy4ae, €Clid He MOKET ObITh UCIIOJIb30BaHa aHAJIOTHs 3akoHa. B
TaKOM CJIy4dae JIeJIO Pa3pelIaeTcsi HA OCHOBAHUY IPABOBBIX MPHUHIUIIOB U IEJEBBIX
YCTAHOBOK IOJJIEKAIIETO TPUMEHEHUIO 3aKOHOAATeNbCTBA. VIHBIMU CliOBamu, Cyz,
IPUMEHSsI O0IECTBEHHOE NMPABOCO3HAHUE HANPSIMYI0, KOHKPETU3UPYET IPABOBOE
PEryJlIUpOBaHyE JUIsl JAHHOTO CIIOPHOTO OTHOLIECHHS S,

Takum  oOpa3oM, aHaJoruMs  BBICTYHNAeT  BAXKHBIM  MEXaHU3MOM
IIPEIOCTABIICHUS 3AIIUTHI OXPAaHAEMbIM IPAaBOBOW CHCTEMOM IIPaBaM M 3aKOHHBIM
UHTEpecaM B CIIydasX, KOIJla MO3UTUBHOE IMPABO HE PEryJIHUPYET Kakue-imdo
OOIIIECTBEHHBIE OTHOILEHUS HAMPSIMYIO, XOTSI HEOOXOAUMOCTh 3TOTO SIBCTBYET U3
MIPaBOBOM CHCTEMBI.

B KkauecTBe W/LUIIOCTPAllMU CTOMT IPHMBECTH Cleaylomee aeno

. Mexny
paboTHulled U paboTomareneM OBLJIO 3aKIIOYEHO COTJIANICHHWE O MPEKpaIleHUU
TpyJd0BbIX oTHomIeHuil ¢ 31 mapra 2015 roma (coenawienue), STUM K€ YUCIOM
paboTHuiia Obula yBosieHa, a 6 mapra 2015 roma oHa y3Hana, 4TO Ha MOMEHT
NOJANMCAHMS corjlanieHus: Obula OepeMeHHa. B cBsi3u ¢ 3TMM OHa MoOmpocuia

paboroaaresis corjlallieHue aHHYJIMPOBaTh, B UEM MOIYUYHIIa OTKA3.

502 Komuccapos K.H. Yxas. cou. C. 33-35.
503 B Hayke CymIeCTBYeT JMCKYCCHsi OTHOCHTEIBHO COJEPIKAHHMS M CIIydaeB MPUMEHEHHs «KOHKpeTu3armm». He
BIaBasChb B Hee MOJIPOOHO, HEOOXOIMMO OTMETUTH, YTO B Cilydae NPHMEHEHHsS aHAJIOTHH IIpaBa CyJ NPHU3BaH
OCYIIECTBIISITh MHIWBUAYAIBFHOE PETYIUPOBAHME OOIIECTBEHHBIX OTHOIIEHHUH, KOTOpBIE, MO TEM WIH HHBIM
MpUYMHAM, He OBUIM ypeTyJIHpOBAHbI B IIO3UTHBHOM IIpaBe. Takas JAeATeNbHOCTh CyJia aOCOMIOTHO 3aKOHOMEpHA U
HeoOXo/uMa, W HE MMEET HHUYEro OOIIero C MpaBOTBOPYECTBOM, ITOCKOJBKY MPAaBHIIO, CO3ABAEMOE CYJIOM MpH
WCIIOJIb30BAaHUH AHAJIOTHH MIPaBa, PACIPOCTPAHSAETCS TOJIBKO HA JAHHBIE KOHKPETHBIE OOIIECTBEHHBIC OTHOIICHUS.
IToaToMy cTout cormacuthesi ¢ M.A. I'ypBudeM, KOTOPBIH MMOJIarai, 9To aHAJIOTHS MpaBa SIBISIETCS «...IPAaBOMEPHBIM
CyAeOHBIM aKTOM MHIAMBUAYaJIbHOTO PETyIHMPOBAHMS IIOCPEICTBOM YCMOTpeHus cyna». Cm.: [ ypsuu M.A. CyneGHoe
peuienue. Teopernueckue npobdaemsr. C. 114.

504 Cwm.: Onpenenenne CyneGHOM KoJulerun no rpaxaanckum jenam Bepxosroro Cyma P® or 20 urons 2016 roza
Ne 18-KI'16-45 // CIIC «Koncynbrantllmocy.
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3asBUB B CyJ TpeOOBaHWE O BOCCTAHOBJICHHHM Ha pabOTe W B3BICKAHUH
3apabOTHOW TUIaThl 3a BpeMsl BBIHYKJIEHHOTO MPOryjia, HMCTEI] yKaszajia, 4To
corjamieHie ObUIO TOANMMCAHO €10 MOJ| JaBJICHHEM padoTojaTedsl B CBS3U C
IPOBOIMMBIMU Ha MPEANPHUATHH COKPAIICHUSIMHU.

Hwxecrosimye cyapl MOCYUTANM, YTO MPEKPAIIEHUE TPYIOBBIX OTHOIICHUM
COCTOSIJIOCH IO B3aUMHOMY BOJICU3BSIBJICHUIO CTOPOH, a HE M0 HWHUIIMATHBE
paboromarens, a moTomy (hakT 6epeMEHHOCTH PaOOTHUIIEI HA MOMEHT TTOITUCAHUS
COTJIAIICHUs] FOPUIUYECKOTO 3HAaUCHHSI HE UMEET.

Cynebnas xosuterus no rpaxjaanckum aenaMm BepxoBrHoro Cyaa PO ¢ takum
MIOJIXOJIOM HE COTTIACHIIach M YCMOTpelia B IPUMEHUMOM 3aKOHOIaTEIbCTBE MTPOOeE
IIPABOBOI'0 PETYJIUPOBAHUS.

Kosmerus ormeruna, uro B cuiy ct. 37 Koncrturynun PO B ee ncronkoBanun
Koncturynuonnsim Cynom P®, u3 neneil 3aKOHOJATENBHOTO PEryIMpOBaHUS
Tpyaa B P® cienyer, yTo Ha rocynapcTBe JEKUT 00SI3aHHOCTD «...00€CIeunBaTh
CTpaBe/INBBIC YCIOBHSI HaliMa M YBOJIbHEHUS, a TAK)KE HAJJICIKAIIYIO 3aIUTy TIPaB
U 3aKOHHBIX HMHTEPECOB pab0OTHUKA, KaK «ciaaboll CTOPOHBD B TPYAOBOM
IIpaBOOTHOIIEHUMY». Takxke B cwiry KoHBeHmnu MexayHapoqHOM OpraHu3auuu
tpyzna Ne 183°% rocymapctsy n 061ecTBY BMEHSETCS 3aIUTa OEPEMEHHOCTH.

K crnopHbIM NpaBOOTHOIICHUSM, 110 MHEHHIO KOJUIETMH, MPUMEHHUM II. 25
[Tocranosnenust Ilnenyma BepxoBHoro Cyma Poccuiickonn ®epepauuu oT 28

suBaps 2014 roma Ne 1°0°

, B CHJIYy KOTOPOTO OTCYTCTBHE Y paOOTOIaTENs CBEICHUMN
0 OEpeMEHHOCTH YBOJIbHSEMON MO €ro WHUIUATHBE >KCHIIUHBI HE SIBISETCS
OCHOBAHMEM JIJIsl OTKAa3a B UCKE O BOCCTAHOBJICHUU Ha padoTe.

Hwxecrosmme cyapl He MPUMEHWIIN BbIIEHA3BaHHbIE HOPMbI KoHCcTUTYLIMM

P®, nonoxxeHus: MeKXIyHapOAHBIX aKTOB, HE YWIH pa3bsicHeHUs BepxoBHoro Cyna

505 Cm.: Konpenumsa Ne 183 Mesxaynapoanoii oprauusanuu tpyaa "O nepecmotpe Konsenuuu (epecMoTpeHHO)
1952 rona 06 oxpane matepunctsa” (3amoueHa B T. XKenese 15.06.2000) // CIIC «Koncynsrantllmocy.

%6 Cwm.: Tlocranosnenue ITlnenyma Bepxosnoro Cyma P® or 28 smBaps 2014 roma Ne 1 «O npumeHnenuu
3aKOHOJIATENILCTBA, PETYIUPYIOIIET0 TPY/L )KEHIHH, JIUI C CEMEHHBIMHI 00S3aHHOCTSIMHU M HECOBEPILICHHOIETHUXY //
CIIC «KoncynbranTIlnocy.
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P®, uyro nummiIo MCTHA CYIIECTBEHHOM TapaHTHM 3alllMThl MpaB OepeMEHHBIX
YKEHIIVH.

Komneruss mocunrana, 4ro mo CMBICIY MNPUMEHUMOIO 3aKOHOJATENIbCTBA
OTCYTCTBHE BOJM MCTIIAa Ha 3aKJIIOYEHUE COTJIAIEHUS MOJITBEPKIAIOCHh €€
3asiBJICHMEM 00 OTKa3€ OT COTJIAIICHHS B CBA3U C OEPEMEHHOCTHIO, O KOTOPOH OHA
HE 3Haja HAa MOMEHT ero 3akirodyeHus. MHoe TolkKoBaHUE «...NMPUBEIO OBl K
OTPaHUYEHUIO 00bEMa TPYAOBBIX MpaB paOOTHUKA, 3aKIIOYUBIIETO COTJAIICHUE C
paboTtoaTesieM O pacTOP>KEHUU TPYAOBOIO JIOTOBOPA U JUIIEHHOTO BO3MOKHOCTH
B CHJIY CJIOKUBIIUXCSI OOCTOSITENIbCTB OTKA3aThCsl OT UCIOJHEHUS COrJIAICHHUS, U,
KaK CJIEICTBHE, K OTKa3y B IPEIOCTAaBJICHUU 3aKOHHBIX rapaHTUHl paOOTHHUKY, B
YACTHOCTH FapaHTUH OT YBOJIbHEHUSI OEPEMEHHOM JKEHIITHE.

BBugy »TOro, rapaHTHs 3allUThl [paB OEPEMEHHOM  JKEHILIUHBI,
npeaycMmoTperHas 4. 1 ct. 261 TK P®, Oputa pacmpocTpaneHa Ha MpeKpalieHue
TPYJIOBBIX OTHOLLIEHUI 10 COIIAIIEHUIO CTOPOH.

Takum oOpa3om, KOJUJIETHS, OLIEHUB TEJIEOJOTHMYECKH MPUMEHHMOE
3aKOHOJATEIbCTBO, MPHUILIA K BBIBOAY, YTO B JIEJI€ JACUCTBUTENBHO 3aTPOHYTHI
1paBa U 3aKOHHBIE MHTEPECHI, KOTOPHIE MO CMBICITY MPABOBOM CUCTEMBI JOJKHBI
ObITh 3amuineHbl. Ho MOCKONBKY 3KCIUIMIIUTHOE MPABOBOE PEryJIMpOBAaHHE HE
MO3BOJISLJIO IOCTUYb 3TOr0, KOJUIETHsl 00paTUiiach K aHaJOTUH, KaKk K MHCTPYMEHTY
3aIlMTHI OXPAHSIEMBIX TPABOBOM CUCTEMOM MTpaB U 3aKOHHBIX HHTEPECOB.

Hanuuue B NpUMEHMMOM 3aKOHOJATEIBCTBE OLICHOYHBIX MOHSATHM TaKXe
YCIIOXKHSIET MpPaBONPUMEHEHHE M OO0YCJIOBIMBAET AKTHUBHOE HCIOJIb30BAHUE
CYJECKOr0 MHIUBUAYATbHOTO MPaBOCO3HAHMS.

CrouT OTMETUTH, YTO B JINTEPATYpE CaMy KaTErOpPHUIO0 «CIIPABEIIUBOCTH

507

9aCTO OTHOCAT K OLHCHOYHBIM IIOHATHUAM™ . Takom O3 NPpUACPKUBAKOTCS, K

507 B HayKe CYHIECTBYET JAUCKYCCUA OTHOCUTCIBLHO HNPABUJIILHOIO TEpMHHA JId 0003HaUeHUS paccMaTpuBaceMoro

IIPpaBOBOI'O SBJICHUA. B HACTOALIEM HCCIICJOBAHUN TEPMUH «OLICHOYHOC MOHATHUC) HCIIOJIB3YCTCA, KaK O6IlIPII>i JIIsL
BCE€X COOTBETCTBYIOIUX MPAaBOBBIX SIBJICHUH.

186



npumepy, A.JO. Apakemsn®®, A.C. Pacuna®®, OM. Bbensesa®®, M.O.
Jlyxpsanenko!! u mp.

B 3akoHonmarenscTBE UM akTax CyAeOHOM  MpPaKTUKA  KaTEropus
«CTIPaBEAJIMBOCTHY PETYISPHO YIIOMUHAETCS B OJJHOM PSiTy C HHBIMHU OLIEHOYHBIMH
MOHSATUSIMHU, TAKUMH KaK COpa3MepHOCTh, Ho0pocoBecTHOCTh (1. 1 cT. 308.1 'K
P®), pazymuocts, nocroBepHocts (1. 5 c1. 393 I'K P®, n. 4 IlocraHoBieHus
[TInenyma Bepxosnoro Cyma P® or 24 mapra 2016 roma Ne 7°1%), rymannocTs (cT. 5
CK P®; 4. 2 ct. 7 KK P®) u T.1.

CnyyasiMu COBMECTHOTO YTMOTPEOJICHHUS] KAaTErOPHH «CIPABEUIUBOCTH) U
MHBIX OLEHOYHBIX MOHATHI HOIHATCS M aKTHI IPABOIPUMEHEHUS "3,

B oteuecTBeHHOM Hayke IpeIaraloTcs pa3inyHble MOIX0AbI K COACPKAHUIO
OIIEHOYHBIX TIOHATHI (kareropmii, TepmuHOB)***. A.C. PsacuHa oTMedaer ux
abCTpPaKkTHOCTh, IIEHHOCTHYIO MPUPOJA, HEBO3MOXHOCTh HX HCUEPIIBIBAIOLIETO
ONpe/eNieHUus] B TEKCT€ HOPMATHBHOIO IIPAaBOBOTO aKTa, KOHKPETH3AILUIO B
COOTBETCTBHUH C MPUHATHIMU B IOPUINYECKON MPAKTUKE KPUTEPHEB HA OCHOBAHHUH
MOPAJILHOTO M TIPABOBOTO CO3HAHUS IIPABONIPUMEHUTENS ™,

bnuska k Beimensnoxxennon nosunus K.A. benoycoBou, koTopasi OTMEYAET,

qTo OLICHOYHBIC IIOHATHA, ABJIIACH (I)OpMaJ'IBHO HCOIIPCACIICHHBIMU,

508 Cm.: Apakensn A.JO. Yxa3. cou. C. 93-95, 98.

509 Cm.: Pacuna A.C. OueHouHbIE KATErOPUH: OOILETEOPETHIECKHIA 1 HpaBCTBEHHO-TIPAaBOBOI1 acekThl. Jluc. ... KaHI.
topu. Hayk. Caparos, 2012. C. 12.

510 Cwm.: Bensieea O.M. OueHOUHBIE TIOHATHUS M KATETOPMH B POCCHHCKOM TpaBe // AKTyaJIbHbIE IIPOGJIEMbI SKOHOMHUKH
u npasa. 2013. Ne 1. C. 204.

S Cwm.: Jlykesanenko M.@. OleEHOYHBIE TNOHATUA TPAXIAHCKOTO IpaBa: Pa3syMHOCTh, IOOPOCOBECTHOCTS,
cymectBeHHOCTh. M., 2010. C. 60-61.

512 Cm.: Toctanopnenue Inenyma Bepxosroro Cyna P® ot 24 mapra 2016 roga Ne 7 «O npuMeHeHHU cylaMu
HEKOTOPBIX ToNIokeHwM ['paknanckoro kojekca Poccumiickoit ®eneparyi 00 OTBETCTBEHHOCTH 3a HapyIICHHE
o6s3arenscTBy» // CIIC «KoncynpranTllmrocy.

513 K npumepy, B oaHoM u3 onpejeneHuii CyaeOHas KoJlerds 1o S5KOHOMHYecKuM criopam BepxosHoro Cyza P®
yKa3aja, 4To pacipejeieHne OpeMeHH JI0Ka3bIBaHHsI MEX/y CTOPOHAMH JOJIKHO MPOU3BOAUTHCS: «...IPUHUMAS BO
BHUMaHHE TIPUHIIUIIBI CPABEONUBOCTIL, PAZYMHOCIU U d(hhexmuenocmu Cyaonpou3BoaACTBay (Kypcus moil — D.A.)
Cwum.: Onpenenenne CyaeOHOM KOJUIETHH 10 SKOHOMIYeCKUM criopam BepxosHoro Cyaa P® ot 22 suBaps 2025 roga
Ne 305-DC24-16565 mo neny N A40-141984/2023 // CTIC «KoucynsranTtlLrocy.

514 HekoTopble aBTOPBI HEGE30CHOBATENBHO JIEAKOT AKIIEHT HA TEPMHHOJIOTHYECKON PA3HUIIE OLEHOUHBIX MOHATHH,
OLICHOYHBIX KaTerOpHii, OLIEHOYHBIX TEPMUHOB U T.JI. B TaHHOHN YacTH MCCIleI0BaHMs TEPMUH «OIIEHOYHBIE TTOHSATHS
UCTIONIb3YeTCs KaK OOImuii.

515 pPacuna A.C. Yka3. cou. C. 9, 17, 19
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KOHKPETU3HMPYIOTCS MOCPEACTBOM OLEHKH B IIPOIECCE NPABONPHMEHEHHS Ha
OCHOBAHMH TIPaBOCO3HAHMS IPABOIPHMEHUTENS P,

E.A. CremaHoBa MONAaraer, 4ro COAEPKAHUE OLEHOYHBIX IOHATHH HE
TI03BOJIAET UCYEPIIBIBAIOIIMM 0OPa30M ONPENEIUTh B HOPMATHBHOM IIPABOBOM AKTE
BCE CIyuyad UX HNPUMEHEHHS, «...4TO JAET CYOBEKTY, PEATU3YIOLIEMY MIPABOBYIO
HOPMY, BO3MOKHOCTH Y4ECTh UHIMBHAYaIbHEIE 0OCOOEHHOCTH JIeJIa C COOII0AEHUEM
(YHKIMOHAIEHOTO ~ NpEIHA3HAYCHUS  HOPMATUBHOIO  IIPEAIHMCAHMA»N 1.
CyLIeCTBEHHOM OCOOEHHOCTHIO TAKUX IIOHATUM SBISETCS HE3aMKHYTOCTh MX
00beMa U B 3aBUCHMOCTH HX IIPUMEHEHHS OT 00CTOATENLCTB KOHKPETHOTO a8,

[To muennto P.M. HurmatamHoBa, «OLIEHOYHBIE KATETOPUH TPAXKIAAHCKOTO
TPOLIECCYANBLHOTO 3aKOHa» — 3TO HE KOHKPETU3MPOBAHHBIE 3aKOHOM a0CTPAKTHBIE
o0IIME MOHATHS, OOBEIUHAIOIIME MHOXKECTBO HEOJHOPOIHBIX IIPEIMETOB,
SABJIEHHH, CBOMCTB, 3aKPEIUICHHBIE B HOPMax TIPaKIAHCKOIO MPOIECCYaTbHOTO
mpaBa M KOHKPETU3MPYEMBIE  HPABONPUMEHUTENEM  HAa  OCHOBAHMU
po(ECCUOHANBLHOTO NPABOCO3HAHMS M OLICHKH (PaKTHUECKUX 00CTOATENbCTB Y,

[To wmuenuro P.O. OmnaneBa, OLEHOYHBIE MOHATHS APOUTPAXKHOIO U
IPAXJAHCKOTO  IIPOLECCYalbHOTO MpaBa IPEACTABIAIOT CO0OH  «...o0mmue,
a0CTpAaKTHBIE, HEYETKHE MOHATHS, KOTOPHIE BBIPAXKEHBI B HMCTOYHMKAX IPaBa,
PETYIMPYIOIIKMX MOPSAIOK TPAKIAHCKOTO U aIMMHUCTPATUBHOTO CYOIPOU3BOICTBA
¥ IIPeIHA3HAYCHBI JJI1 TOTO, YTOOBI IPENOCTABUTH MPABOIPHMEHHTENIO B PAMKax
KOHKPETHOTO JIe1a OTHOCUTENLHYIO CBOOOLY AeHCTBHI» 2.

OLEHOYHBIC MOHATHS B IIPaBe, KaK BEPHO OTMEYAET aBTOP, HE CO3IA0T

HEONPE/IENEHHOCTH, a CHOCOOCTBYIOT €€ IPEeoJOJeHHI0 2!, mpenoTspamas

BO3HMKHOBEHHUE TTPOOEIIOB MPABOBOTO PETYIHPOBAHUS.

516 Benoycoea K.A. OueHouHblE KATErOpHH B IIPABE: BOIPOCHI TEOPHM M NpPAKTHKH. J{UC. ... KaHA. IOpU. HAyK.
Bbenropox, 2019. C. 7-8.

17 Cmenanoea E.A. OuieHOUHbIE IOHATHS TPYA0BOTo npasa. Juc. ... KaH. ropus. Hayk. Poctos-na-Jlony. C. 9.

518 Tam xe. C. 9.

519 Cwm.: Huemamounos P.M. TIpoGnema mNpaBOBBIX TOHSTHH M OLEHOYHBIX KATETOPUH B TIPAKIAHCKOM
nporeccyaabHOM npase. ABToped. muc. ... kKana. ropu. Hayk. Caparos, 2004. C. 29-30.

520 Onanee P.O. OueHOYHBIE TIOHATHUS B apOUTPaXKHOM M TPXIAHCKOM TIpolieccyanbHoM mpase. C. 48.

521 Tam xe. C. 87.
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HekoTopble AacreKThl OOLIECTBEHHBIX OTHOIIEHMII IPOCTO HEBO3MOKHO
ONHO3HAYHO M  KOHKPETHO  yperyjlupoBaTh IOCPEACTBOM  3aKpEIJICHUs
COOTBETCTBYIOIMX IIPABMJI MOBEJACHUS B 3aKOHE, HO OT 3TOTO HE YMEHBIIAETCS
NOTPeOHOCTh B MX NPaBOBOM periameHtanuu. He Bcerjaa 3akOHOAATENb MOMKET
IPELyCMOTPETh B TUIIOTE3€ MPABOBOM HOPMBI YCIIOBHS €€ AKTUBALUM, TAKXKE U
JUCHO3MIMSA TPaBOBOM HOPMBI B HEKOTOPBIX CIydasX HE MOXKET OBITh
chopMyaupoBaHa 6€3 UCIOIb30BaHMs OLIEHOUHBIX TIOHSATHIA.

ConepikaHue OLEHOYHBIX IOHATHH KOHKPETU3HMPYETCS CYAOM IIpH
PacCMOTPEHHMH M Pa3pellleHHMH KOHKPETHBIX el B Mpolecce UX TOJIKOBAHUS.
OCHOBaHMEM OIIEHKM — HMCTOYHMKOM, M3 KOTOPOTO CYJ YepHaeT Cojep:KaHHe
OLICHOYHBIX MOHATHH, SBIAETCS OOLIECTBEHHOE IMIPABOCO3HAHUE, BHIPAKEHHOE B
TMIO3UTUBHOM IIPaBe, KOTOPOE MHTEPIPETHPYETCS CyAbell HAa OCHOBAHHHM CBOETO
VHIMBU Ty I5HOTO PABOCO3HAHUS.

[To5TOMY YIIOMMHAHHE KATETOPUH «CIIPABEIMBOCTE HAPSLY C OLIEHOYHBIMU
MOHATHAMU B TOJIOXKEHUAX 3aKOHOJATENhCTBA M CyAeOHON IIPAKTUKM CTOMT
BOCOPMHMMATh  KaK  OTCBUIKY  IPAaBOIPUMEHUTENS K  OOIIECTBEHHOMY
TIPABOCO3HAHMIO, KAK OCHOBAHMIO X OLICHKH.

B KOHKpETH3alM{ OIEHOYHBIX MOHATUH SPKO IPOSABISAETCS CYIIHOCTD
KATErOpUU  «CIPABEIJIMBOCTE», KOTOpas MHpEACTAaBIsSEeT COOOH  €IUHCTBO
MOpAJILHOT0, TPABOBOT0 M MOJUTUYECKOTO CO3HAHMS.

[Ipomie TOBOpPS, B OTCYTCTBHHM JETAJILHOIO IIPABOBOIO PEryIMPOBAHHS
MHIMBUyaJ]bHOE MPABOCO3HAHUE CYAbM oOpariaercss He TOJNBKO K IPaBOBOI
COCTaBIAIONIEH OOIIECTBEHHOIO IPAaBOCO3HAHMUS, OTPAKEHHONW B IO3UTUBHOM
pase, HO ¥ K TeM NPEJCTABIEHHS O JOKHOM, KOTOPbIE MMEIOT HPEUMYILECTBEHHO
MOpPaJIbHBIN WM TOJIUTUYECKUN XapaKTep.

B kauecTBe IpHMeEpa MOKHO IIPUBECTH cleaymomee neno°?2. B 1963 roxy
POIMTENM MCTHA pacTopriaum Opak. OTel| HOMIEPKHUBAT OTHOLIEHHS C HCTLOM,

BbIIIJIAYWBaJI AJIMMCHTBI Ha €€ COACPIKaHU . ITo3zxe Yy OTLia MOABHIJIACh HOBAs CCMbA,

522 Cm.: Onpenenenne CyneGHOM KOJIErMU 10 rpakaanckum jenam Bepxosnoro Cyzaa P® or 27 mas 2025 Ne 5-
KI'25-51-K2 // CIIC «Koncynbrantllmocy.
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OOIIEHNE C JOYEPhI0 MTOCTETIEHHO COKPAIIAIOCh M OKOHYATEIIbHO MPEKPATHIIOCH B
2005 rony. Kak BbIICHUIOCH BIOCJIEICTBUH, OTEI] UCTIA TIEpEEXall B IPYroi TOpoi.
Hcren mpiTanack paspickaTh 0TIa, HO Oe3ycnemHo. B centsadpe 2022 roga ucrery
y3Halia o cmeptu otua 24 asrycra 2021 roma u oOpatuiack K HOTapuycCy C
3asiBJICHMEM O BBIJIay€ CBUJICTEIBCTBA O MpaBe Ha HACJEICTBO, B YeM el ObLIO
OTKAa3aHO B CBSI3U C MPOIIYCKOM CPOKa JIJIsl €0 MOIAYH.

Hcrenr obOpatmiack B cyd ¢ TpeOOBaHMEM O BOCCTAHOBJICHHH CpOKa Ha
MPUHATHE HACIIEICTBA B CBS3M C YBAXKUTEIBHOCTBHIO NMIPUYMH €r0 Mpolycka. Tpu
WHCTAHIIMU BCTAJIM HA CTOPOHY UCTILIA, MPU3HAB, UTO €€ pa3AeibHOE MPOKUBAHUE C
OTIIOM U OTCYTCTBHME OOIIECHUS MEXKIY HUMU MOXET PacCCMaTpPUBATHCS B KA4€CTBE
YBaKUTEJIbHOW MPUYMHBI IIPOIYCKA CPOKA MPUHSITHUS HACIEICTBA.

Onnaxo CyaeOHast KOJIIETus M0 TpakaaHcKuM jesiam BepxosHoro Cyaa PO
MO3UIMIO CyAOB He momauepxana. OOparuBmmch K m. 1 cr. 1155 TK P® u
pa3bsicHeHnto, JaHHoMy B myHKTe 40 [ToctanoBnenus [nenyma BepxoBHoro Cyna

Poccwuiickoit ®enepamun ot 29 mas 2012 roga Ne9°23

, KOJUTETHsl yKa3aja, 4To
MPOIMYIICHHBI CPOK MOXET OBITh BOCCTAHOBJIEH TOJBKO MPHU JOKA3aHHOCTHU
coOJIIOICHUS IBYX YCJIOBHIL: 1) HaciaeAHUK HE 3HAJI M HE JOJDKEH ObLI 3HATH 00
OTKPBITUM HACTEACTBA WJIM TPOIMYCTHJI CPOK €ro TMPUHATUA 1O JIPYyruM
YBRXKUTEIbHBIM TpPUYMHAM U 2) oOpamieHue B Cyld C TpeOoBaHUEM O
BOCCTAHOBJICHMHM CpPOKa TPHUHSTHS HACJIEACTBA IOCIEIOBAJIO B TCUYCHHE IIECTH
MECSAIIEB MOCTE OTIACHUS TPUYHH MPOIYCKa 3TOTO CPOKa.

[To MHEHHWIO KOJUICTHHM, OTCYTCTBHE OOIICHHS HCTIA C OTIOM H UX
MIPOKMBAHKE B PA3HBIX TOPOJIaX HE SBIISCTCS YBAXKUTCIBHOU TPUYUHOM, ITOCKOJIBKY
uCTel He ObUIa JIWIIIEHA BO3MOXKHOCTH «...MTPOSIBUTH BHUMaHUE U 3a00Ty O Cyan0e
HacjemnoaaTe sl U NPHW HaJWYMH TaKOro WHTEpeca CBOCBPEMEHHO Y3HATh O €Tro
CMEPTH...».  JloKa3aTeabCTB  HAMWYMA  WHBIX  OOBEKTHBHBIX  TPUYHH,

NpCIATCTBOBABIINX  ITOJIYUCHHUIO I/IH(I)OpMaLII/II/I O CMCPTH OTOa, HUCTCI HC

IPEIOCTABUIIA.

523 Cwm.: Tloctanosnenue [nenyma Bepxosroro Cyna P® ot 29 mas 2012 roga Ne 9 «O cy1e6HOM NpakTUKe 110 jienam
o HacienoBauumy // CIIC «Koncymprantlnrocy.
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O4eBUIHO, YTO, HAIMOJHSAS KATErOPHUIO «YBAKUTEIBHOCTb» B KOHTEKCTE
IPOIyCKAa CpPOKa NPHUHATHS HACJEICTBA, KOJUIETHUS ONUPAJIACh HA MOPAJIBHYIO
COCTABJISIFOLIYI0 OOLIECTBEHHOI'O IPAaBOCO3HAHMsI, KOTOpas, TEM HE MEHEE,
HEPa3pbIBHO CBs3aHAa C TMpaBoBoi. 3yunB o0OCTOSTENHCTBA [AHHOTO €A,
UCTOJIKOBAB 3aKOH, MOJJIEKAIlMi NPUMEHEHHUIO Yepe3 MpHU3My pa3bsiCHEHUUN
BepxoBaoro Cyna P®, kosleruss mnocuyurana, 4YTO IIOBEJECHHE MCTLIA HE
COOTBETCTBYET JOHKHOMY, HE SBJISIETCSI MOPAJIbHO OMpPaBJaHHBIM. MopaiabHOE 110
CBOEU CYTH CYKIEHHE IPHUBEJIO K pEajbHbIM IPABOBBIM IIOCIEICTBUSAM B BUJE
OTMEHBI MPEABIAYIIHNX CYyJeOHBIX aKTOB, MPUHATHIX IO JETY.

be3yciioBHO, B JTaHHOM JieJie KOJUIETHs MOJOLIIAa K Pa3pelIeHHUI0 CIopa
HedopManuctcku. Ho cripaBeanuB nu pe3ynbTaT npouecca? BepHo nu cyneOHas
KOJUIETUSI OLIEHWJIA OOCTOSATENbCTBA JaHHOIrO Jena? Bbpuld JM MO3HaHBI LIETU
3aKOHOJATEIBHOIO PEryJMpPOBaHUS HACIEACTBEHHBIX OTHowmeHui? Bcee 3t10
BBI3BIBACT CYILIECTBEHHBIE COMHEHUS.

JUist 4dero mnpegHa3Haye€H WHCTUTYT HACHEAOBaHUS MO 3aKOHY — YTOOBI
BO3HAIPaJUTh HACIEAHUKOB 332 MX XOpOIIee MOBEACHUE B OTHOLICHHUU
HacjenofaTeNsl WIM TapaHTUpPOBaTh IMPaBO HACJIEAHMKOB MOJYYUTh YacTh
MMYIIIECTBA YCOMIIETO 4ieHa ceMbr? Borpoc He Tak mpocT.

C OIHOH CTOpPOHBI, B 3aKOHOJATENBCTBE €CTh SBHO MOPAJIBHO-
OpPMEHTUPOBAHHBIE TOJIOKEHHMSI, JIMILAIOIINE HEJOCTOMHBIX HACIEAHUKOB MpaBa Ha
HacienctBo (cr. 1117 'K P®). C apyroit CTOpoHBI, MpaBO Ha HACIEICTBO
rapantupyercs Koncturynueir PO (4. 4 cr. 35 'K P®). Kak ormeuaer
Koncturymmonnsii  Cyn  P®, mnpaBo HacienoBaHHd  «...00€CreyMBaeT
rapaHTUPYEMBbId  TFOCYJAapCTBOM  IIEPEXOJ] MUMYyIECTBa  Haclenodaress K
HaCJIEIHUKAM U BKJIIOYAET B c€0s KaK MMPaBO HACJIEI0AATENs PACHOPAIUTHCS CBOUM
UMYIIECTBOM Ha Ciy4ail CMEpTH, ONPEICNIUTh €r0 Cyap0y C y4eTOM OTHOIICHUMN
MEXIy HAUM U JPYTMMHU JIMIIAMH, TaK U IPaBO JHUL, IPU3bIBAEMBIX K HACIEAOBAHUIO

110 3aBCHIAHWIO WJIN 10 3aKOHY, IIOJTYYHUTh HACJICACTBCHHOC I/IMyIJ_IGCTBO»524.

524 Cwm.: Tocranosnenne Koncrutynmonnoro Cyna P® or 27 mapra 2025 roaa Ne 14-11 // CTIC "KoncynbrantlLroc".
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Pasymeercsi, Bonst HacnmezomaTesnss BCerja UMEeT MPUOPUTET, OHA MOXKET W
JOJDKHA BIUSITH HA TO, KTO TMOJYYUT €r0 UMYIIECTBO, HO TOJIBKO €CJIM OHA MPSIMO
BBIPQKEHA B 3aBEIIIAHWU, YETO B JAHHOM JIeJI€ HE MPOU3O0ILIO. Y CTAHOBIICHUE ke
MO/IPa3yMeBaeMOM BOJIM YMEPIIIETO B JAHHOM CITydae COBEPIIICHHO CIIEKYJISTUBHO.

JIoCTaTO4YHO 7 KOJUIETUU OBLIO CBEACHHUI O CYIIECTBE OTHOLICHUN MEXIY
UCTIIOM U €€ OTIIOM, O MPUYMHAX, IO KOTOPBIM OOIIIEHHE HE OCYIIECTBIISLIOCH, 00
OCOOCHHOCTSIX WX CEMEWHOW WCTOpHUM, YTOOBI CIeiaTh BBIBOJ, UYTO HCTEI
JEUCTBUTEILHO MOTIJIA MPOSIBUTh BHUMaHUE U 3a00Ty?

Bo3MoxkHO, KOJUIeTHsI U BOBCE MCCIIEIOBAJIa HE TOT BOIPOC, YTO JOJIKHA
obuta? He Obul M MOJMEHEH BOMPOC O PeajbHOM BO3MOXKHOCTH MCTIIA 3HATH O
CMEPTH HACIeI0/1aTeNIsl, BOIPOCOM JIOCTOMHOCTH HACTEAHUKA?

BHe BCSKMX COMHEHUH OTBETHI HAa 3TH BOIPOCHI MOTYT OBITH COBEPIIICHHO
pa3HBIMU B 3aBHCHUMOCTU OT OCOOEHHOCTH WHAMBUIYaJTBLHOTO IPABOCO3HAHUS
OILICHUBAIOIIETO CYObEKTA.

BwmecTe ¢ TeM, eciii IPpUMEHHUTD W3JI0KEHHBIA BBITIIE ITOAXO0 U IPU3HATH, YTO
CIPABEJIMBOCTh TOCTEAHETO TMPHUHATOTO IO JEeIy HE OTMEHEHHOr0 M He
W3MEHEHHOTO BIIOCJIEACTBUHU CYIACOHOTO aKTa MPE3OMHUPYETCs, O3HAYaeT JIU 3TO,
YTO 00IIIECTBEHHOE MHEHHE BOBCE HE UMEET HUKAKOTo 3HaueHus. He moamensieTcs
JM B TakOM cliydyae OOINECTBEHHOE TMPAaBOCO3HAHWE WHIWBUYyAIbHBIM
MPaBOCO3HAHUEM CYylIbU?

Buympennaa u énemnan cnpageonueocms cyoeonozo peuieHus. B cBss3u ¢
ATUM, 0C000€ 3HAYCHUE JJIsi CHPaBEIMBOCTH CYJIE€OHOro akTa mpuoOpeTaeTr He
TOJIBKO €ro BHYTPEHHEE COOTBETCTBHE IICJICBBIM YCTAHOBKAM U TIPABOBBIM
MPUHITUIIAM, OTPAKEHHBIM B TIO3UTUBHOM TIpaBe, HO U BHEIIHEE COOTBETCTBUE
OOILIECTBEHHOMY MPAaBOCO3HAHUIO — CIPABEAJIMBOCTD B TU1a3ax odmectsa. OqHaKko
BHEIITHIOK CIPABEIJIMBOCTh HEBO3MOXKHO OIPEACIUTh HWHA4Ye, KPOME Kak
MOCPEJICTBOM HMHAWBUAYATHLHOTO TPABOCO3HAHUS CYIbH, €T0 OIBITA, APYIUIUH,
MOPAJILHOTO 00JIMKa, TpakIaHCKoW mo3umuu u T.J0. Cya TODKeH OyKBajbHO

npeayraaarh, OyAeT Jiu CyJeOHBIN aKT CIIPaBETUBBIM JJ1 OOIBIIIMHCTBA OOIIECTBA.

192



Kak ormeuan H.b. 3eiinep, cynebHoe pemieHne JOMKHO OBITh «...MMOHSTHO
IIUPOKAM MaccaM HE TOJIBKO B TOM CMBICIIE, YTO €T0 COJAEpXKaHUE JOJIKHO OBITh
SICHBIM M MPABUJIBHO BOCIIPUHSITO KaXKJbIM, HO TaKX€ B TOM, UTOOBI OHO TIPABUIILHO
BBIPAXKAJIO IIPABOCO3HAHUE MACC... » 2,

[Tockonbky BCA paBONPUMEHUTEIIbHAS JEeSTEIbHOCTD cyna
KOHLIEHTPUPOBAHO OTOOpa)KaeTcs B 3aKIIOUUTEIILHOM CYJIeOHOM aKTe, €ro
MOTHUBUPOBAHHOCTh SIBJIICTCSI OJHUM M3 KIFOUEBBIX YCJIOBHI CIPaBEIIUBOCTH
CYJIOIIPOM3BOJICTBA, KaK BHYTPEHHEH, TaK U BHEIIHEH.

Hannumne xauecTBEHHON MOTHMBHPOBKH IMO3BOJISIET YYaCTHUKAM Ipouecca U
BCEMy OOIIECTBY YIOCTOBEPUTHCS B CIPABEIJIMBOCTH CYAONPOHU3BOJICTBA, a
MPOBEPOYHBIM  HMHCTAHIMSIM  HCNPaBUTh  JAePeKThl  CyAeOHOro  aKra,
IPEMATCTBYIONINE ETO CIPABEAIUBOCTH °2°,

Kak ormeuan B.H. IleryiioB, MOTHBHUPOBKA MOBBIIIAET OTBETCTBEHHOCTh
CyJlel 3a BRBIHOCUMBIE MU PEIICHHUs, YOSKIAeT YYaCTHUKOB MPOIECCa U MHBIX JIMII
B WX TPAaBWIBHOCTH, TIIO3BOJIAET BBIMICCTOSAIIUM CYIACOHBIM HWHCTAHITUSAM
KaueCTBEHHO TMPOBEPATh CyAeOHOE pelieHHe Ha MPEeAMET €ro 3aKOHHOCTH U
000CHOBaHHOCTH ',

HekoTtopsie yueHble BBIIACISIOT HAPSAY C 3aKOHHOCTBHIO U 000CHOBAHHOCTHIO
cye6HOro penieHus TpeOOBaHWE €ro MOTHBMPOBAHHOCTU X, 4TO COOTBETCTBYET
COBPEMEHHOMY apOUTPaKHOMY MPOIECCYaATbHOMY 3aKOHOAATEILCTBY (4. 4 cT. 15
AIIK POD).

Kak mpencraBmsiercs, TpeOOBaHME MOTHBHUPOBAHHOCTH CyIEOHOTO aKTa
KauyeCTBEHHO OTJINYAETCs OT TpeOOBaHM €ro 3aKOHHOCTH U 000CHOBaHHOCTH. Kak

nucan B.H. lllernoB, MOTUBHPOBAaHHOCTH IPEJICTABIIAET COOOM KaYECTBO CY1€OHOTO

peIICHUs, KaK IPOLCCCYAIbHOI0O JOKYMCHTA. HOC—)TOMy CJIOKHO COI'JIaCUTBCA C

52 Zeridep H.5. Yxa3. cou. C. 57.

526 [TpaBoBble uHCTHTYTHI Poccun u @panuuu / OTs. pea. B.B. 3aiiues, O.B. 3aiines. M., 2022. C. 353.

527 Cm.: l]eznoe B.H. Yxa3. cod. C. 58-59.

528 Cwm. nanp.: Buxym M.A. 3akOHHOCTb ¥ OOOCHOBAHHOCTH AKTOB COLMAIHMCTHYECKOTO MPABOCY/IMsS KaK IJIABHOE
YCIIOBHUE BBINTOJHEHHS 33/1a4 IPakJaHCKOTO CyAONpOou3BocTBa // L{uBuircTiyeckne npodaeMsl MpaBOBOrO CTaTyca
JMYHOCTH B conpanuctuaeckom odmectse. Capatos. 1982. C. 124. 3aeaiinosa C.K. Yka3. cou. C. 195; Ilonomapenxo
B.A. MOTHBHPOBaHHOCTb Cy/I€OHOTO PELIeHHs B ITPaKIaHCKOM M apOuTpaskHOM mporecce. ABToped. AucC. ... KaH/.
1opua. Hayk. M., 2007. C. 7-8.
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Meicnpio C.K. 3araiiHoBol O TOM, 4YTO 3aKOHHOCT M OOOCHOBAHHOCTH
«...HAOpPSAMYIO 3aBUCAT OT HAJJIEXKAIEeH MOTHBHPOBKH» 2,

[IpoGiiema MOTHUBHPOBAHHOCTH CYyJAEOHBIX aKTOB, OCOOEGHHO B CBETE
TEHJICHITNN YIIPOIIECHUS MPOIeCCYaTbHOU (HOPMBI, B TOM YHCJIE IMyTEM YCECUCHUS
00SI3aHHOCTH CYyJIe COCTaBJSATh MOTHUBHUPOBAHHBIC PEIICHHS, HEOIHOKPATHO
noguuManace B auteparype>’. Kak npescTaBisercs, OJHHUM U3 CIIOCOOOB ee
pelIeHUs MOET OBbITh MPEJIOKEHHAsi B JIUTEpAaType MHUIMATUBA MO BBEIACHUIO
00s13aTENBbHBIX OJAHKOB CYAEOHBIX PpENIeHMI >l W HMHBIX IPOLECCYaTbHbIX
JIOKYMEHTOB, KaK 3TO UMEET MECTO, HAlpuMep, B TPaKTAHCKOM CYJOIIPOU3BOJICTBE
Anrmuun u Yansca®®,

Co3znanue THUITOBBIX dbopm HCKOBBIX 3asBJICHUU obecreunr
IIOCJICAOBATEIBHOCTD, JTOTHYHOCTD M HATTISITHOCTD U3JI0KCHHS 00CTOSATEILCTB LA,
MIPaBOBBIX TPeOOBAaHMM M BO3paKeHWM Ha HUX. BbIHOCS cyneOHOE perieHue, Cya
Oyzmer o0s3aH B TakOW J>K€ TOHSATHOM M HarIsAgHOM (opMe OIEHUTHh BCHO
uHpopMaIMioo,  COAEpKallylocsi B COOTBETCTBYIOIIUMX  MPOIECCyalbHBIX
JIOKYMEHTAX, U MOCJICI0BATEIBHO U3JI0KUTh BCE CBOU BBIBOJIBI.

BBenenne TUMOBBIX (GOpM TakkKe OOJErduT MPOBEPKY BBIMICCTOSIIUMU
WHCTAHIIUSIMH ~ CYJACOHBIX  PEIICHUM, TIOBBICUT YPOBEHb  IPO3PAYHOCTH

CYJIONIPOM3BOJICTBA M JIOBEPHS K CyJIeOHOM CHCTEME CO CTOPOHBI O0IIeCTBa, OyIeT

CIOCOOCTBOBATH CKJIaJIbIBAHUIO MOHATHOMN 151 eMHOO00pa3HOM

529 Tam xe.

50 Cwm. wmanp.: Jeemapes C.JI. MoTUBUPOBOYHAs 4YacTh CyHEOHOrO peIIeHHMs KAK KBUHTICCEHIIMS
JIOKA3aTeIbCTBEHHON JIESITEIbHOCTH YYaCTHUKOB TPAXIAHCKOTO CYAONpPOW3BOACTBA // ApOWTpakHBIH U
rpaxnanckuit mporecc. 2017. Ne 12. C. 36-38; Komasaposa B.B. O ipobiieMe MOTHUBUPOBAHHOCTH CYJCOHBIX pEIICHUH
B TpakIaHCKOM Iiporiecce // ApOWTpakHBIM W TpaxkmaHckuit mporecc. 2022. Ne 11. C. 22-25.; Kyopseyesa
E.B. YnpomeHHbIe TPOU3BOJICTBA B AeATENbHOCTH MUpoBoro cyaph // Cynes. 2020. Ne 5. C. 54-57; Cyamanos A.P.
MOTHBHPOBaHHOCTH Cy/I€OHOTO aKTa Kak TpeOOBaHME CTAHIAPTOB CHPABEIIMBOTO NMpaBoCynus // ApOUTpakHBIN 1
rpaxmaHckuit mporecc. 2014, Ne 12. C. 25-30.;

581 Begsenxo P.C. JleTonuch HeCOBIBLIMXCS JOCTHXKEHUI: MakeT moctaHoBeHus Ipesumuyma BAC P® no peny
[DnmexTpoHHBII pecypc] // URL:
https://zakon.ru/blog/2015/12/15/letopis_nesbyvshixsya_dostizhenij__maket_postanovleniya_prezidiuma_vas_rf_p
o_delu (mata obpamenus: 01 mas 2025 roga); 3aeauinosa C.K. Yxa3z. cod. C. 133-137; LIuBmimMcTH4IeCcKuil mpoIecc
coBpeMeHHOH Poccun: npoOnemsl u nepcrnektussl: MoHorpadust / moxn pea. H.A. I'pomommmnoii. M., 2017. C. 14
(aBTOp rmaBsl — ['pomommnua H.A.).

%2 (Cwm.: mepeueHr M NpUMEPHl TpPUMEHAIOMUXCA B AHmmMM u Yombce cynebmbix  ¢opm: URL:
https://www.gov.uk/government/collections/court-and-tribunal-forms (nara oopawmenus — 06 mas 2025 rona).
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MIPaBOMPUMEHHUTEIILHOMN MTPAKTHUKH, B KOTOPOH Oy/IeT BO3MOXKHO YETKO YCTAHOBHTH
CYIIIECTBEHHBIC TTPABOBBIC IMOZHIINH CYIOB M UX apTyMEHTAITHIO.

[ToaBons UTOT UCCJIEI0BAHUIO CIpaBeJIUBOCTU pe3ynbTaTa
CYZIOTIPOM3BOJICTBA, CTOUT €Ile pa3 OTMETUTh, YTO MHOTUMHU YYCHBIMH HapsSAy C
TpeOOBAHUSMU 3aKOHHOCTU M OOOCHOBAaHHOCTU BBIJIETSIETCS CaMOCTOSITEIHHOE
TpeGOBaHNUE CIPABEIINBOCTH CyIeOHOrO PEIeHHI >,

C yderoM BCEro BBIMIECU3IIOKEHHOTO COTJACUTHCA C TAKUM TOJXOJI0OM
cioxHO. KauecTBo cripaBeyIMBOCTH CyA€OHOTO pElIeHUsl, KAk COOTBETCTBHUE €TI0
OOIIECTBEHHOMY TMPaBOCO3HAHWIO, CJaraercs W3 JPYTUX W3BECTHBIX HayKe
ITUBIJIMCTUYECKOTO TIPOIIECCYATHHOTO TIpaBa KaTETOPHUH.

BHyTpeHHsis  clipaBeUIMBOCTh  O3HA4aeT, 4YTO CyJAeOHOE pEIIeHHE
JEUCTBUTEIBLHO 3aKOHHO M OOOCHOBAHHO — TO €CTh UM 3alUIIAIOTCS pPEaTbHO
CYIIIECTBYIOIIIME U OXpaHsieMbIe B JIAHHOW MPABOBOM CHUCTEME MpaBa U 3aKOHHBIC
WHTEpeChl. BHEIHSS CHpaBelIMBOCTh O3HA4YaeT CYObEKTUBHOE BOCIPHUATHE
CyZIeOHOTO PEIICHUS B KAUECTBE CIPABEIIINBOTO YIACTHUKAMH CYIOIIPON3BOCTBRA,
a TaKKe€ MHBIMH JIUIIAMHU.

Hapyiienne BHYTpEHHEW CHpPaBEMJIMBOCTH CyAEOHOro pemeHus (ero
HE3aKOHHOCTb M (MJIM) HEOOOCHOBAHHOCTBD) SIBJISICTCS OCHOBAHHEM JJISl €T'0 OTMEHBI
WJIM U3MEHEHUS B BBIIIECTOSIINX WHCTAHIIUAX MO COOTBETCTBYIOIIMM OCHOBAHUSIM.
BHemHss1 HecripaBeUTMBOCTH He SIBISIETCS (HOpMaTbHBIM OCHOBAaHHEM K OTMEHE HITH
U3MEHEHHIO Cy/IeOHOTO PEIIECHHUs, OJTHAKO MOXKET KOCBEHHO CBHJIETEILCTBOBATH O
HaJW4Yuu  CyneOHOM  OmMOKM WM  HECNpPaBEJIMBOCTH  (HECOOTBETCTBUU
00I11IeCTBEHHOMY MIPaBOCO3HAHUIO) JEHCTBYIOIIETO 3aKOHOAATEILCTBRA.

B »sTtom cmbicnie mogaepxkarh ciaenyer nosunuio H.A. Yeunnoir u A.N.

OxnmoBa, a Takxke K.C. 3aralHoBOHM, KOTOpBIE NOJIATAIOT, YTO CHPABEIIUBOCTH

533 Cwm. manp.: Bapbaxaose E.T. Yka3. cou. C. 148-149; Bounep A.T. 36panubie Tpy bl [IpMHIUIBI ITPaXk1aHCKOTO
npoueccyaigbHOro npasa. [IpuMeHeHre HOpMAaTHBHBIX aKTOB B rpaskaaHckoM mpouecce. C. 225-227; Jooposonsckuii
B. 1. AxtyanbHble BONPOCH apOMTPaKHOT'O 3aKOHOJATEIbCTBA: O YEM MOJYUT ApOWUTpPaKHBIA IpolecCyanbHbIN
konekc Poccuiickoit denepanum. M., 2010. 296 c; Konopamiok [1.JI. Yka3. cou. C. 124-125; llupsesa K. A. Yka3.
cou. C. 27-30.
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MOTJIONIAETCA HMHBIMU MPABOBBIMU KAaTErOPUSMH, CYIIECTBYS «...B CKPBITOH
dopmer.>3,

PestoMupyst BbIIEU3I0KEHHOE, MOKHO MPUNTHU K CIEAYIOIIUM BBIBOJIAM.

1. CrpaBeIMBOCTh LUBUIMCTUYECKOTO MpoIecca HE OTrPaHU4YMBACTCS
MOPSIIKOM PAacCMOTPEHHUs Jejia W TPEJIoaraeT CHpaBeIMBOCTh (UHAIBLHOTO
cynebHoro akra. Bce mpoiieccyanbHble TOJIOKEHHUS JOJIKHBI pPacCMaTpUBATHCS
TEJICOJIOTUYECKN — UX TJIaBHBIM HAa3HAUYCHUEM SIBISICTCSI CIY>KUTh CPEJCTBOM JJIS
JIOCTHKEHHSI OCHOBHOM I1€JIM IIMBWJIMCTUYECKOIO MpoIliecca, CO3/laBasi Il 3TOro
HEO0OXOIMMBIE TTPOIIECCYATHHBIC YCIOBHSL.

2. [TockoNbKy TOJICKAIIME 3alllUTe IpaBa W 3aKOHHBIE HWHTEPECHI
3aKpEIUISIIOTCS B MaTEpPUaIbHO-TIPABOBOM 3aKOHOJIATENICTBE B BHUAE LEJEH
MPABOBOI'0 PETYJIUPOBAHUS U MIPUHIIUIIOB OTPACIIM MAaTEPUATILHOTO TIPaBa, a TakKe
COOTBETCTBYIOIIIMX MM MPABOBBIX HOPM, JOCTH)KEHHE OCHOBHOW  LEIHU
HMBWINCTUYECKOTO MPOIECcca 3aKI0YaeTcsl B  MPUHATHM  3aKOHHOTO U
000CHOBaHHOT'O CYJ€OHOTO pElICHHUSI.

3. TpebGoBanus 3aKOHHOCTHU U 000CHOBAaHHOCTH JOJIKHBI
paccMaTpuBaTbCs  4epe3  MPU3My  OCHOBHOW  IEIM  IIUBHJIMCTHYECKOIO
CYJIONIPOM3BOJICTBA W OOECIEUYHMBAIONIMX €€ IIeJIEBBIX YCTAaHOBOK. 3aKOHHOCTH
MpeanosaraeT HalpaBJICHHOCTh CYJeOHOTO PEIICHHsS U JIFOOBIX MPEANISCTBYIONIINUX
€ro BBIHECEHUIO JICMCTBUM CyJla HA MPEIOCTABICHUE PEabHOM 3allUThl ITpaBaM U
WHTEpecaM, OXpaHSEeMbIM IPAaBOBOM CHUCTEMOHM, OTKa3 OT (opMaau3mMa M yder
OCOOCHHOCTEM KaXXJO0Tro KOHKpeTHOro jena. (OOOCHOBAaHHOCTh BBICTYMHAaeT
HEOOXOJMMOW  OCHOBOM  3aKOHHOCTM U  MPENANOJaraeT  yCTaHOBJICHHUE
JENCTBUTENBHBIX (MCTUHHBIX) 00CTOSTEIHCTB Jea.

4, CynebHoe TMpaBONPUMEHEHUE TMPEJACTaBISIET CO0O0M  ajanTaluio
abCTpaKTHOW MTPaBOBOIl HOPMBI K KOHKPETHOMY CIIOpPHOMY OTHoIeHut0. CyneoHoe

pEIICHNE SBISICTCSI UTOTOM HEIMPEPHIBHOTO MIPOIIECcCa OICHKH M BHIOOpA CYJIOM TIO

53 Cwm.: 3aeaiinosa C.K. Yxas. cou. C. 171; Yeuuna H.A., Ixumos A.M. Kateropus crnpaBelIMBOCTH B COBETCKOM

TPaXIAAHCKOM TIpolieccyalbHOM MpaBe. MarepuaibHOE INPaBO M IIPOLECCyajbHBIE CPEACTBA €ro 3aIluThl //
MexByzoBckuii Coopark Kanmuann. 1981. C. 19.
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COOCTBEHHOMY  YCMOTPEHHIO  aJIbTEPHATHUBHBIX  BApPHUAHTOB  Pa3pellCHHS
BO3HHUKAIOIIMX B IPOLIECCE PACCMOTPEHHMS JI€JIa MIPABOBBIX BOIIPOCOB C YYETOM MX
MOTEHIIMAIbHBIX MPABOBBIX M (PAKTUYECKUX MOCIIEICTBUM.

S. OcHOBaHMEM OLIEHKH BAapHAHTOB pa3pEUICHUs] MPABOBBIX BOIPOCOB
ABJIIETCSI  OOIIECTBEHHOE TMPABOCO3HAHME B  BHUJE COCTaBIAIONIMX €O
MMIIEPATUBHBIX MPEACTABICHUI O ITOHKHOM, OTPa)KEHHBIX B MO3UTHUBHOM IIPAaBE.
Bocnpusatue cyapeil 0OILIECTBEHHOrO TMPAaBOCO3HAHHMS W aJanTalus ero K
KOHKPETHBIM OOCTOSITEJILCTBAM JieJia BCETAa OMOCPENYETCSl €ro MHANBUIYaTbHBIM
IIPAaBOCO3HAHUEM.

6. OO111ecTBEHHOE MPaBOCO3HAHUE, KAaK OCHOBaHUE JIIOOON CyneOHOM
OLICHKH, TIPUIAET €i1 TEICOJOTUYECKUM XapaKTep, OPUCHTUPYET Ha BHIOOP B KAKIOM
CJIy4ae TaKOr0 BAPHUAHTA PA3PELICHUS CTOAIIMNX NEPE CYIOM IIPABOBBIX BOIIPOCOB,
KOTOpPBI HAWJIy4lIUM OOpa3oM COOTBETCTBYET Kak OJvKaliied 1eneBoi
YCTAHOBKE, JOCTUIAaeMOM CyJOM, TaK M OCHOBHOM LEIM UUBWIMCTUYECKOIO
Ipo1iecca.

7. WuauBuayaibHOE MPaBOCO3HAHHUE CYIbU 00Jiee BCETO MPOSBISIETCS B
CJIOKHBIX MPaBONPUMEHUTENBHBIX CUTYaLUSX, MTOCKOJIBKY B HUX YBEIMYHBACTCS
YUCJIO aJbTEPHATUBHBIX BAPUAHTOB pA3PELICHMS, BO3HUKAOUIMX B IIPOLECCE
pacCMOTPEHHUsI  Jena NOPaBOBbIX  BONPOCOB. Hamuume B npuMeHUMOM
3aKOHOJIaTEIbCTBE MPOOEIOB MPABOBOIO PETYIUPOBAHMS WIIA OLIEHOYHBIX MOHSATUN
MPEICTABIIIET COOOM YACTHBIN ClTydald YCIOKHEHUS TPaBONPUMECHEHHUSI.

8. AHaJIOrus BBICTYNIA€T BAJKHBIM MEXaHU3MOM ITPENOCTABIICHHUS 3AIUTHI
OXpaHsAEMBbIM IIPABOBOM CHCTEMOM NpaBaM M 3aKOHHBIM HMHTEpECaM B CIIy4asXx,
KOTI'Jla TIO3UTUBHOE MPABO HE PETYIUpPYET Kakue-11M00 0OIeCTBEHHbIE OTHOIICHHUS
HaIpsIMyl0, XOTsI HEOOXOJMMOCTh 3TOTrO SBCTBYET M3 MPABOBOW CHCTEMBI.
VYcranoBneHue mpoOena MPaBOBOTO PETYIMPOBAHUS, a TakKe BBIOOp BHIA
AHAJIOTUM, TMPUMEHMMOTO  3aKOHOJATENbCTBA, PETYJIUPYIOLIETO  CXOJHbIE
OTHOUIEHUS WM NMPABOBBIX MPUHIIUIIOB, HA OCHOBAHUM KOTOPBIX OYyJIeT MPEo10IeH
npobes, OCYIIECTBISIETCS Ha OCHOBaHMM OOIIECTBEHHOI'O IPABOCO3HAHMS 10

YCMOTPEHUIO CYAbH.
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9. CopnepxaHrue OLEHOYHBIX NOHITHI KOHKPETU3UPYETCS CyAOM Ha
OCHOBAHMH OOILIECTBEHHOI'O MPAaBOCO3HAHUS, KOTOPOE MUHTEPIPETUPYETCS CYAbEH
IIOCPEJICTBOM CBOETO HHIMBHIYAJIBHOIO IIPABOCO3HAHMA. B KOHKpeTru3anuu
OLICHOYHBIX ITOHATHU SPKO MPOSBILIETCSA CYLIIHOCTh KaTETOPHUH «CIPABEIITUBOCTDY,
KOTOpasi MPEACTaBIIsAET COOON €IMHCTBO MOPAJIBHOTO, TPABOBOIO U MOJIUTUYECKOTO
CO3HAHMsI, MOCKOJIbKY HHIMBUAYAJIbHOE IPABOCO3HAHUE CYIbU OOpallaeTcsl He
TOJIBKO K TIPaBOBOM COCTAaBIISAIONIEH OOIIECTBEHHOTO MPABOCO3HAHUS, OTPAKEHHON
B IIO3UTUBHOM IIPAaBE, HO U K TEM MPEIACTABICHUSA O JAOJDKHOM, KOTOPBIE MMEIOT
IIPEUMYLIECTBEHHO MOPAJIbHBIN WJIY ITOJIMTUYECKUM XapaKTeD.

10. Cama cmpaBeAJIMBOCTh OIICHOYHBIM TIOHATHEM HE  SBISETCH,
YIOMUHAHHUE €€ B 3aKOHOAATEIbCTBE HApsAYy C OLICHOYHBIMHU ITOHATHUSIMU CTOUT
BOCIIPUHMMATh  KaK  OTCBUIKY  MpPaBONPUMEHUTENSE K  OOILECTBEHHOMY
IIPAaBOCO3HAHUIO, KAK OCHOBAHUIO UX OLICHKH.

11. BHyTpeHHSS CHpaBEeIJIMBOCTb O3HAYaeT, YTO CYAEOHOE pelIeHUe
JEUCTBUTEILHO 3aKOHHO M OOOCHOBAaHHO — TO €CTh UM 3allUIIAIOTCS PeaIbHO
CYILIECTBYIOIME U OXPAaHAEMbIC B JAHHOW IIPABOBOM CUCTEME IPaBa U 3aKOHHBIC
WHTEpEChl. BHyTpeHHE CIpaBeIIMBBIM IIPEIOMUPYETCSA MOCIEAHUN BBIHECEHHBIN
10 JIedy CyAeOHBI aKT, KOTOPbI HEe ObLI BIOCIEACTBUM OTMEHEH WM W3MEHEH.
BHemHss cnipaBeyIMBOCTh MPEANOIAraeT CyObeKTUBHOE BOCHPUITHE CyEeOHOrO
pelIeHns B Ka4eCTBE CHPABEVIMBOTO YYACTHUKAMU CYJONPOU3BOJICTBA, a TAKKE
WHBIMU JIMLAMH.

12. Hapymienue BHYTpEHHEW CIPaBEUIMBOCTH SIBIISIETCS OCHOBAHHEM IS
OTMEHbl WJIA U3MEHEHMs CyAeOHOrO pEIIEHHs, a BHEIIHAS HECHpaBeIMBOCTb
MOJKET CBHJIETEIbCTBOBATh O HAJMYUU CYyA€OHOM OIIMOKHU MM HECTPaBEIMBOCTU
(HECOOTBETCTBUU 00I111€CTBEHHOMY MIPABOCO3HAHUIO) JEeNUCTBYIOIIETO
3aKOHOAATENbCTBA.

13.  MOTUBUPOBAHHOCTh CyAE€OHOTO pEIICHUs SBISETCS OJHUM U3
KJIIFOYEBBIX YCIIOBUM KakK BHYTPEHHEH, TaK M BHELIHEW CIpaBelJIMBOCTH
CYIOTIPOMU3BOJICTBA U CYAEOHOTO PpEHICHUs, MOCKOJbKY TOJBKO Kau€CTBEHHO

MOTHBHUPOBAHHOC PCIICHUC MOXCT CIHYXXKWUTb LICJIAM HMCIIPABICHUA CYJ1€6HBIX
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OIINOOK B Cyldax BbIIICCTOAIMIMUX HHCTaHHI/Iﬁ, a TaKXE CpCIACTBOM Y6G)KI[CHI/I$I

YY9aCTHHKOB TIPOIIECCa U MHBIX JIUI] B CIIPABENIMBOCTH CyI€OHOTO TIpoliecca.
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3akioueHue

Kareropus «CTIPABETUBOCTHY» B chepe IUBUINCTUYECKOTO
MpoliecCyalbHOrO MpaBa JIMIEHA CHenu(UUecKoro, YHUKAIBHOTO COJACpPKAHUS.
CrpaBeyIMBOCTh MPOSIBIISIETCS. U€PE3 U3BECTHBIE OTEUECTBEHHON HAayKe KaTeropuu
— OOIlECTBEHHOE M WHAUBHUAYyaJIbHOE IPABOCO3HAHHE, IICJIEBbIE YCTAHOBKU H
NPUHIUIBL IIUBUJIUCTUYECKOTO MpoIlecca U MHBIX OTpaciied npaBa, TpeOOBaHUS
3aKOHHOCTH ¥ 00OCHOBAaHHOCTH Cy/IeOHOTO perieHus. OHaKO ONpeaesICHue Yepes
y>K€ U3BECTHBIEC MTPABOBbIC KATETOPUH HE OOCTHSET COJAEPKaHUE CIPaBEIIMBOCTH,
a, HANpOTHUB, KOHKPETHU3UPYET €ro, JENaeT €ro peaibHbIM W NPaKTHUUYECKU
MPUMEHHUMBIM.

[IpennoxxeHHblii B MCCIEAOBAHUU TEJICOJOTHYECKHI MOJXO0JA IO3BOJISET
CO3/1aTh METOJIOJIOTHUIO aHaju3a U MPUMEHEHHS! KaTErOpUU «CIPaBEIJIMBOCTHY B
UBUJIMCTUYECKOM Tporiecce. AOCONMIOTHAasS NpUOPHUTE3allds OCHOBHOM IIEeTu
UMABWINCTUYECKOTO CYJIOMPOU3BOJICTBA BJEYET BOCIPHUATHE BCEX OCTaJbHBIX
MPOIECCyaIbHBIX KaTErOpuid B Ka4€CTBE BCIIOMOTATENIbHbBIX, HAIPABJICHHBIX HA €¢
JOCTUKEHHUE. IJTO ONpEeAeNsieT W 3HAYCHHE NPUHUMUIIOB IUBHIMCTHYECKOIO
MpoIlecca, KOTOPOE 3aKII0YaeTCs B CO3JIaHMM HEOOXOJMMBIX MPOILIECCYaIbHBIX
YCJIOBUM 711 3alIUThl MpPaB U 3aKOHHBIX WHTEPECOB, OXPAHSAEMbBIX IPABOBOM
CHUCTEMOM.

Kaxnoe mporeccyanbHoe nelcTBUe, 000 MpolecCyalbHbId MOPSAOK B
[UBUJIMCTUYECKOM ITPOIIECCE UMEIOT CBOIO OJIMIKANIITYTO 11€ITh, KOTOPAsi MOXKET ObITh
MpU3HaHA CIPaBEJIMBOM TOJBKO B CJydae €€ COOTBETCTBHS OCHOBHOM IIeNU
IUBWIMCTUYECKOTO  CyAomnpou3BojAcTBa.  Kaxknas  copaBeniauBas — LeJib
oOecrieunBaeTcs  HEOOXOAMMBIMU I €€  pealu3aldd  M[PUHIMIIAMH
HUBWJIMCTHYECKOTO Tiporiecca. [Ipu 3Tom 1r000e U3MEHEHUE JIEUCTBUS TPUHITUIIOB
IIUBUJIMCTUYECKOTO TPOIECCa MOXKET OBITh ONMPaBIAaHO TOJBKO HEOOXOAMMOCTHIO
JIOCTUKEHUS TAKOM CIIPaBEIJIMBOM 1EJIN U JOJIKHO MPEANOJIaraTth Mpe10CTaBICHHE
JOTIOJITHUTENIPHBIX TapaHTUW 3alllUThl TPaB M 3aKOHHBIX HWHTEPECOB JIUIAM,

YYaCTBYIOIIMM B JIEJIE.

200



B3rnsa Ha HMBUIMCTUYECKUI MTPOLIECC, KAK HA MOCIIEI0BATEIbHOCTh OLICHOK
U BBIOOPOB CyAbel MO COOCTBEHHOMY YCMOTPEHHMIO BapHAHTOB pa3pelieHUs
BO3HMKAIOIIUX TEPE] HUM IMPABOBLIX BOMPOCOB, MO3BOJISET YBUACTh JUATCKTUKY
O0OBEKTHBHOTO OOIIECTBEHHOTO TPABOCO3HAHMS, BBIPAKCHHOTO B IMO3UTUBHOM
npaBe, M HWHIUBUIYAIbHOTO TMPAaBOCO3HAHUS CYJIbU, KOTOpPOE  SIBISETCS
WHCTPYMEHTOM MO3HAHUS U KOHKPETHU3AI[MU TIEPBOTO B Cy/IeOHOM MpoIecce.

BreieneHne BHYTPEHHETO U BHEIIHETO TMPOSBICHUS CHPaBEIJIMBOCTH
CyJIeOHOTO pEIIeHHs] MO3BOJSET HE TOJBKO OIEHUTh COOTBETCTBUE CYJIEOHOTO
pelIeHrs OTPAXKEHHOMY B O3UTUBHOM IMPaBe 0OIIECTBEHHOMY IPaBOCO3HAHUIO, HO
U 00eCreYuTh BOCHPUSITHE CYACOHOTO PEIICHUS B KAaYeCTBE MOJJMHHOIO aKTa
MPABOCYAUSl YIACTHUKAMU MIPOLIECCA U APYTUMHU JIULIAMH.

Takum 00pa3oM, CripaBeJIMBOCTh HOPUANYECKU TOCTUKUMA. DTO BO3MOXKHO
MOCPEJICTBOM TMPHUHATUS 3aKOHHOTO U OOOCHOBAHHOTO PEIICHHMS], 3aIIHUIIAIOIIETO
JEWCTBUTEIBHO CYUIECTBYIOIIME IIpaBa M 3aKOHHBIE HWHTEPECHI, OXPAHIEMBIC
POCCHICKONW TPABOBOM CHCTEMOW, B PE3yJbTATE MPOLECCA, COOTBETCTBYIOIIETO

HOCJICBBIM YCTAHOBKAM U IIPpUHOUIIAM HUBHIIMCTUYICCKOI'O CyAOIIPOHU3BOACTBA.
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roga Ne 23 «O cyne6nom pemenuny // CIIC «KoncynbranTtlIntocy.
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51. [IlocranoBnenue Ilnenyma BepxoBHoro Cyna P® ot 24 mapra 2016
roza Ne 7 «O npuMEHEHUH CyJaMHU HEKOTOPBIX MOJIOKEHUH [ pask1aHCKOro KoJeKca
Poccuiickoit ®denepanni 00 OTBETCTBEHHOCTH 3a HapyIICHHE 00513aTebCTBY //
CIIC «KoncynpranTlntocy.

52. Ilocranornenue [lnenyma BepxoBuoro Cyna P® ot 17 mapra 2004
roga Ne 2 «O npumenenun cynamu Pocculickoit @enepanuu TpyaoBoro kojaexca
Poccuiickoii @eneparuny // CIIC «KoncynprantlLmrocy.

53. Ilocranomnenue Ilnenyma BepxoBHoro Cyna P® ot 13 urons 2017
roga Ne 21 «O npuMeHEHHH CyJaMu Mep MNpPOLECCyalIbHOIO MPUHYKIECHUS MPU
paccmoTpennn agmMuHuctTpaTuBHbIX aem» // CIIC «KoncynbrantlLirocy.

54. Ilocranosnenue [1nenyma BepxoBHoro Cyma P® ot 17 nexabps 2024
romla Ne 41 «O mnoAaroroBke aaMUHHUCTPATHUBHOIO Jela K CyAcOHOMY
pazbuparenscTBy B cyne nepoi uactanuumny» // CIIC «Koncynprantllntocy.

55. Ilocranomnenue Ilnenyma Bricero Apoutpaxkuoro Cyna P® ot 18
utoiist 2014 rona Ne 50 «O npumMupeHuu CTOpoH B apoutpakHom mnpoieccey // CIIC
«Koncynbrantlimrocy.

56. O030p MO OTHETHHBIM BOMPOCAM CYJACOHOMN MPAKTUKU, CBSI3AHHBIM C
MPUHATHEM CYJaMU MEp MPOTHUBOICUCTBUS HE3aKOHHBIM (DMHAHCOBBIM Oreparusm"
(ytB. Ilpesunmuymom BepxoBnoro Cyma P® 08 wurons 2020 roma) // CIIC
«KoncynbranTtlirocy.

57. Omnpenenenne Korncturymmonnoro Cyna P® ot 15 okta6ps 2024 rona
No 2634-0 // CIIC «KouncynbranTlImtocy.

58. Omnpeneneanie CyacOHOW KOJJIETMM TI0 TPAXIAHCKUM JIeJiaM
BepxosHoro Cyna P® or 13 mexabps 2021 roga Ne 56-KI21-19-K9 // CIIC
«Koncynbrantlimrocy.

59. Ompenenennie CyneOHONW KOJJIETMM TIO TPAXIAHCKUM JieJiaM
BepxoBuoro Cynma P® ot 23 asrycra 2021 roma Ne 53-KI21-8-K8// CIIC

«Koncynbrantlimrocy.
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60. Omnpeneneane CyneOHONW KOWJIETMM TIO TPAXKTAHCKUM JieJiaM
BepxoBaoro Cyma P® ot 18 wuions 2023 roma Ned6-KI'23-6-K6 // CIIC
«KoncynbrantlInrocy.

61. Omnpeneneane CyaeOHONW KOJIETMM TIO TPAXTAHCKUM  JieJlaM
BepxosHoro Cyzaa P® ot 06 utonst 2023 roma Ne 16-KI23-6-K4 (YU 34RS0002-
01-2021-007205-15) // CIIC «KoncynbTantllntocy.

62. Omnpeneneane CynaeOHONW KOJIETMM TIO TPAXTAHCKUM  JieJlaM
BepxoBHoro Cyma P® ot 14 depans 2022 roma Ne 58-KI21-14-K9 // CIIC
«Koncynbrantllimrocy.

63. Ompeneneane CyacOHONW KOMJIETHH TI0 TPaXTAHCKAM JIeJlaM
BepxosHoro Cynma P® ot 16 nHos6ps 2021 roma Ne 49-KI'21-31-K6 // CIIC
«Koncynsrantlimrocy.

64. Omnpenenenue CyneOHOM KOJUJIETUM MO TPaKJAHCKUM  JeJIaM
BepxosHoro Cynma P® or 20 wutons 2016 roma Ne 18-KI'16-45 // CIIC
«KoncynbranTtlirocy.

65. Omnpenenenne CyneOHOM KoOJJIETMM MO TPaXIAHCKUM  JelaM
BepxoBHoro Cyna P® or 2 asrycra 2021 roma Ne 60-KI'21-1-K9// CIIC
«KoncynbrantlLrocy.

66. Omnpenenenne CyneOHONH KOJUIETUM TO TPAXAAHCKUM JIeJaM
BepxoBaoro Cyma P® or 23 wmas 2017 roma Ne 19-KI'17-10// CIIC
«KoncynbrantlLirocy.

67. Omnpeneneane CyneOHOW KOJUICTMH 110 3KOHOMHYECKHM  CIIOpam
BepxoBaoro Cyna P® ot 22 suBapsa 2025 roga Ne 305-5C24-16565 no gemy Ne
A40-141984/2023 // CIIC «KoncynsTantlInrocy.

68. AmnemwsimuoHHOE OTIpe/IeIICHHE ATeuaInoHHON KOJUIETUH
BepxoBaoro Cyma P® or 29 wmas 2018 roma Ne AIDII8-176// CIIC
«Koncynsrantllirocy.

69. Kaccanmonnoe omnpenenenne BepxoBHoro Cyna P® ot 1 ceHTs0ps

2023 roma Ne 3-KAJ123-2-K3 // CIIC «Kouncynbrantlmocy.
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70. Kaccamnmonnoe OIpENEICHUE CynebHoi KOJUIETUU o
anMuHUCTpaTuBHBIM JieraM BepxoBHoro Cyna P® ot 19 despains 2020 roma Ne 46-
KA19-16 // CIIC «Koncynpsrantllmocy.

71. TlocranoBnenue Bepxosnoro Cyaa P® ot 1 nexadps 2023 roga Ne 75-
AJ123-5-K3 // CIIC «Koncynbrantllntocy.

72.  0O630p cynebHoit npaktuku BepxoBHoro Cyaa PO Ne 2 (2023) (yts.
[Mpesumnymom BepxoBnoro Cyma P® 19 wmona 2023 roma)// CIIC
«Koncynprantllnrocy.

73. Tlocranonenne BepxoBHoro Cyna P® ot 20 mexabps 2024 roma Ne
11-AJ124-57-K6 // CIIC «Koncynbrantlnroc.

74. Kaccarmmonsnoe ONpeICIICHHE CynebHou KOJUJIETHH o
aaAMUHUCTpaTUBHBIM AenaM BepxoBHoro Cyaa P® ot 23 okTs10psa 2024 roga Ne 46-
KAJ124-13-K6 // CIIC «Koncynbsrantllnrocy.

75. Kaccammonnoe ONpeICIICHHE Cynebnou KOJUJIETHH o
aAMUHUCTpaTUBHBIM JesaM BepxoBHoro Cyna P® ot 9 oktsa0psa 2024 roga Ne 16-
KAJ124-9-K4 // CIIC «Koncynbrantllmocy.

76. Pemenue I[Ipecuenckoro paitonHoro cyaa r. Mocksel oT 10 okTs0ps

2024 roga mo meay Ne 02-3971/2024.

Hnvie ucmounuxu:

1. Komuter nmo mpaBam uenoBeka. 3ameuaHue ooOimiero nopsiaka Ne 32:
Cratbst 14: PaBeHcTBO mnepen cynamMu W TpuOyHajdaMd W TPaBO KaXKJIOTO Ha
CIpaBeJIuBOe CyAeOHOe pa30upaTenbCcTBO [DNeKTpoHHBIM  pecypc]. 2007.
URL.: https://digitallibrary.un.org/record/606075?v=pdf (mara oOpareHus:
01.05.2025).

2.  Ilepedens u mpumepsl MPUMEHSIOMINXCS B AHIJIHH U Y JIbCE CYISOHBIX
dbopm  [OnexktponHwii  pecypc] //  IlpaButenbctBo  BenukoOpuTaHuu.
URL.: https://www.gov.uk/government/collections/court-and-tribunal-forms (zarta
obpamenus: 06.05.2025).
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3. Ortuer o paboTe cyAoB OOIIEH IOPUCIUKIMH IO PACCMOTPEHUIO
rpakIaHCKHUX, aAMUHUCTPATUBHBIX JI€J IO NEPBOIl MHCTaHLMK 3a 12 mecsues 2024
rojia [DnexkTpouHbIi pecypc] // Cynednsiit nenaprament npu Bepxosaom Cyne PO.

2025.  URL: https://cdep.ru/index.php?id=79&item=3832 (mara  oOpamieHus:
01.05.2025).
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