OT3bIB 0opuUHANTLHOIO ONMOHEHTA
HA JIHCCEPTALHIO HA COHCKAHME YYEHOH CTENenH
KAHANAATA IOPHIHYECKHX HayK Bunorpanosa Biaaancaasa Bajumosuya
Ha Temy: «KpaaupukaunoHHoe 3HAYEHHE BOIMEITHOCTH LIS ONpe/ie/IeHHs!
TOProsoro JAorosopa»

o cnenuaibiocTu 5.1.3. YacrHo-npaBoBbie (HHBHIHCTHYECKHE) HAYKH

AKTYallbHOCTh BBIOPaHHON aBTOPOM TeMBI HCCle0BaHWs 000CHOBaHA
MPaKTHYECKHUMH HYXXJaMH M HEJOCTATOMHOCTBK) TEOPETHYECKUX Ppa3paboTok,
CBA3aHHBIX C BOMPOCAMH OMNpeAe/ieHHs COIepPIKaHUs MOHATHH BO3ME3JHOCTH H
TOProBOIro 10roBopa.

[Tpuruun  ceoGoasl  JOroBopa, 3aKperuleHHbI B JEHCTBYIOLLEM
Ipa’/laHCKOM  3aKkoHojlarelibetBe P®, HMeeT MHOKECTBO CYHIECTBEHHBIX
OFpaHHYEHHWH, CpPeaH KOTOPBIX TAaKkKe BBbIJIEJINETCH 3anpeT Ha NpUMEHeHHe
AOTOBOPA JIapEHHs B OTHOIIEHHAX MEAK/LY FOPHIMHECKU MM JIMIIAMU, SBIISHOIIHMHUCS
KOMMEpYECKHMHU opranu3zaumamu. [lockonbKy, Kak BepHO 3amedaer asTop,
B0BLIIHHCTBO CYOBEKTOB TOProBoro 06O0poTa OCYIIECTRIISIOT CBOK) JAEATEILHOCTD
B OpPraHM3alMOHHO-NPABOBLIX  (opMax  KOMMEpPYECKHX  OpraHu3aini,
MCCIIEIOBAHME  OOMIMX  XapaKTEPUCTHK  COTNALICHMA, O(QOpPMIAIONIMX HX
B3aUMOOTHOWICHHS TPH BEACHHH O0003HAYEHHOro BHAA ACATEIBHOCTH ¢
BBISIBJICHUE POJIM BO3ME3AHOCTH IIPH UX KBATH(QUKALKWH MMEIOT NEPBOCTENEHHOE
3HAYeHHe.

B ¢BsA3M ¢ gaHHBIM OOCTOATENLCTBOM C/EAYET MONOKUTENBHO OTMETHTh
NOCTYNATe/IbHOCTh, COACPXKALLYIOCS B MCCIeN0BaHMM aBTopa. M3mauyanbHo B
paboTe mNpeacTaBieHO BbISBIEHHE CYLLHOCTHBIX XapaKTEPHCTHK TOProOBbIX
ZIOrOBOPOB M aHAIIM3 3HAYEHHs yHeTa BO3ME3/IHOCTH IPH X KBATHOUKAIIMK; 3aTeM

OCYIHIECTBIACTCH NOUCK TIOJIHOLEHHOTIO KPUTEPHA IS pa3/ieliIeHHs JIOTOBOPHBIX
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OTHOLIEHUH HA BO3Me3/IHbie ¥ 0e3BO3ME3/IHbIC; JIAJIee ABTOPOM [PHBOJMTCH
npakTuyeckoe oOOCHOBAHME BAKHOCTH TEMBI HCCIE/IOBAHHSA, BbIDAXKEHHOE B
onpeJieNieHHH Cnoco00B peannsaliui BO3ME3IHOCTH B A0I'0BOPE; H 3aBEPLIACTCH
JMCCepTals  JIEMOHCTpallMed  pealM3almy  BO3ME3JIHOCTH B OT/ACJIbHBIX
COrAlICHHAX, 3aKITIOYaCMBIX CYOBEKTaMH TOProBoro odopora.

CTOMT OTMETHTH OOIHPHYIO Oa3y HayYHLIX MCTOYHHKOB MCCICAOBAHWA:
177 nwayunsix paboT, BKJIIOYas TPy/ibl HHOCTPAHHBIX HCCieA0BaTeIel Ha APYTHX
g3biKkax. DMIHUpUdecKas ©Oaza paboThl TaKKEe ABIACTCA JOCTATOYHOW H
ofecnieuuBaeT [MONHOTY NPOBEJAEHHOro  Mccnaeaopanus. Takoil  moaxon
CBHUIETE/LCTBYET O Hay4YHOH 00OCHOBAHHOCTH, BLIHOCHMMBIX aBTOPOM Ha 3alLUTY
NOJIOKEeHHH, a TakKe BbIBOJOB W  PeKOMeHJauMii, CoJepKalluxcs B
JMCCePTALIMOHHOM MCCIIEIOBAHUH.

Cpenn mpoumx JIOCTOMHCTB paboThl  Clie/lyeT BbUICIHTL JI@TallbHOe
MCCII/IOBAHHE  ABTOPOM  JIOKTPHMHAJILHOTO  Pa3sBUTHS  OTE€YECTBEHHOM
KOMMEPLHAIMCTHKM B KOHTEKCTE [OHSATHH TOProBoro JIEHCTBUS M TOProBOH
caenku (1 naparpad Mnaser 1).

BepHbiM ¥ 000CHOBaHHBIM BHJIMTCH MPHBEJICHHOE aBTOPOM OTpe/eseHune
TOProBOr0 [0TOBOPa W BBLISBIEHHE €ro MecTa B CHCTEME HaCTHOMPABOBBIX
JOroBOpoB (CTp. 56-57).

[lonoxkuTensHo ciieyeT OLEHUTHL CAETAHHBIE ABTOPOM BBIBOILI O
PasTHYMSAX B ONpPeeNeHHH UMYIICCTBCHHBIX HHTEPECOB IS ULl (PU3HIECKHX M
IOPUANYECKHX, PUBEIEHHOE aBTOPOM (cTp. 61).

B ocHOBYy CBOMX BBIBOJOB COMCKaTeNlb B35l pa3paboTaHHYI MHOH B
coasTopeTBe ¢ @uaunnosoii Codeeil KOpbeBHON KOHUENIMIO CHIBHBIX U ClIabbIX
BCTPEYHBIX NPEJOCTABICHHH, O YeM MPAMO YKa3aHO BO BBEACHHM JAUCCEPTALMM

B €C couepxca"re.nbnoﬁ HacCTH. Cnezlye'r MOJIOKHUTEILHO OLEHUTH 000CHOBAHHOCTH
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NPMMEHEHHS aBTOPOM JIAHHOM KOHUENUMH, a TaKkkKe BbUICTHTH ABTOPCKYIO
METOJIMKY €¢ [IPUMEHEHHS B KOHTCKCTE TEMbI MCCIIC/IOBAHMSL.

HecoMHEHHBIM JIOCTOMHCTBOM PadOThl ABIAETCA JIEMOHCTPAIUA dBTOPOM
3HAYEHUS BbISBIACHHS 3aKOHHBIX WUMYIECTBEHHBIX WHTEPECOB W peajn3alind B
COrNALICHUAX  BO3ME3AHOCTH TNpH  (GOPMHPOBAHHH M KBATM(OHKALKH
HEMOMMEHOBAHHBIX H CMELIAHHLIX PAaBOBBIX KOHCTpYKUMi (maparpad 2 ['nassr 2
n nmaparpad 4 ['nasei 2).

[[pakTHKO-OPHEHTHPOBAHHLIM M Hay4HO O0DOCHOBAHHLIM  SBISETCS
pa3paboTaHHblil ABTOPOM MeXaHM3M KBanu(UKAUUH JIOTOBOPOB HA MpeiMeT
BO3Me31HOCTH (naparpad 3 'nasbl 2).

Ocofblif MHTEpEC BbI3BIBAKOT BbIZIeJIEHHbIE ABTOPOM Kranau(HUMpPYOLIHEe
MPU3HAKK COrNAIIeHUss O MPOIUIEHHH J0JIra W €ro COOTHOLIEHHE C HWHbIMH
CMEXHbIMU criocobamu 1pekpatiesus obds3arenscts (naparpad 2 ['nasei 3).

[Mpe/ictaBneHHble JIOCTOMHCTBA JIMCCEPTAIMOHHOTIO MCCIIE/IOBAHHA aBTOpa
CBHJIETEIILCTBYIOT O €ro Hay4YHOH HOBHW3HE W JIOCTOBEPHOCTH, COJIepKAIHXCs B
HEM CBEJICHH.

C yuerom Bcex 0003HAYEHHBIX TMOJOKHMTEIBHBIX MOMEHTOB B pabore
CNIe/IyeT TAKKe BBIZCIHTh HEKOTOPBIE 3aMEUanus H BOMPOCHI.

1. ABTOp B paboTe 0603HaUNI, YTO OCHOBOH €ro paboThl ABJISETCS B TOM
yucne yvenwe b.M. Tlyrunckoro o TtoproBeix jorosopax. Kak wu3BecTHO,
npoeccop OTHOCHA K JOTOBOPAM  TOProBOro (KOMMEPYECKOro) rpasa
Peanu3alMOHHbIe, TOCPEJAHHYECKHE, COACHCTBYIOLIME TOPromie, a TaKKe
OpPraHM3allHOHHBIE  JIOFOBOPbI  (yupeAuTeabHbIe JOrOBOPbI, OrOBOPHI 0O
00pa30BaHMM KOHTPAKTHBIX 00bEAMHEHHIT, J0FOBOPBI HA OPrAHU3ALIMIO TIEPEBO30K

rpyzos). B cBsi3M 9TUM BO3HMKaeT BONIPOC O BO3ME3AHOCTH OpraHH3allMOHHBIX

JIOTOBOPOB.
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2 B uerseprom mnosokeHuH 3aduKCHpOBAH BLIBOJ O TOM, HTO
MpU3HAHME MMYLIECTBEHHOIO HMHTepeca 00/alaioium 3aKOHHBIM XapakTepoM
nossosisier GOPMUPOBATH HEMOUMEHOBAHHLIE B IO3WTHBHOM 11paBe KOHCTPYKLMH.
OyeBH/IHO, peyb WJeT 0 HeIIOMMEHOBAHHBIX JIOTOBOpax. Bmecre ¢ TeM nonarao,
YTO CHEAyeT YYMTBIBATH, HTO MpeaMeT J0ropopa (M3 KOTOPOro BO3HHKACT
obs3aTeNnbeTRO) BKIIOYAeT B cebs aBa aneMenTa: 1) ykasanue Ha 00beKT Oyayiero
00s3aTeILCTBA M 2) MHHHMYM HEe0OXOIUMBIX IeHCTBHIA 110 MOBOY 3TOT0 00LEKTa,
OTIpEIeNAIONIMX HaNpaBleHHOCTs oba3atenbeTa. MeuepnbiBarommii nepeyeHs
00bexToB rpaxaadckux npas (1. 128 'K PD) u orpannyeHHbI KPYr BO3MOXKHbIX
NeHCTBUI NPU UCIIOIHEHNH 0653aTeNbLCTB 110 HX NOBOY (nepeaaya Ha Bpems 160
OTUYKIAEHHE 3a IUIaTy MM B KayecTBe IUIaThl 3a COBEPLUEHHE BCTPEYHOIrO
aeictud, MO0 Oe3B03Me31HO MpH OOelaHUK AapeHHsi) BbI3bIBAET COMHEHHE B
BO3MOKHOCTH  BbIJIEJICHUS HENIOMMEHOBAHHBIX /JIOTOBOPOB, OTJIHYHBIX OT
3aKpeIUIeHHbIX B 3aKOHE JIOTOBOPHBIX KOHCTPYKUMH. HenowmeHoBaHHbIE
CTOPOHAMM /IONOBOPbI B 3aBHCHMOCTHM OT KOHKPETHBIX OOCTOSITENLCTB Jiesa
ciielyeT KBaTMUIMpPOBaTh KaK 0TOBOPBI, YKE MPElyCMOTPEHHBLIM 3aKOHOM, HIIH
Kak TIPUTBOPHbBIE CJIEJIKH.

3. B BOCEMOM MONOkKEHUM HA 3aUIUTY aBTOP ODOCHOBBLIBAET BLIBOI O
BO3ME3IHOCTH TMPOIICHUA jgonra (npesymniuu BosmesaHoctu). [lonaraio, 4to
camo no cebe corzaumieHue O TMPOLICHWH JONTA KaK OCHOBaHHWE TIpeKpallieHuUs
KOHKPETHOTO 0083aTCILCTRA HETb3s PACCMATPUBATL OT/E/ILHO OT COrJIatieHus 06
OTOM OCHOBHOM 0053aTeNbCTBE, KOTOpPOe W sABAsETCs BO3Me3AHbIM. OHO He
MOPOXKAAeT HOBOr0O 00A3aTeNbCTBA, a PeKpaLlaeT yxKe cyiectsyiomee. [Tpu stom
3aKOH He 3anpeilaerT KBalu(UKALMM NPOLIEHWS J0Nra Kak JapeHus, MpH
BO3HHKHOBEHWM COMHEHMH B KBaIM(MKALMM COrNALICHUsS O TPOILEHUH 0JIra
C/le/lyeT YMHTBIBATH HAJIMYHE WIH OTCYTCTBHE HAMEPEHWsS COBEpLMTH jap (1. 6
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HEKOTOPBIX  BOMPOCAX [IPUMEHEHUs 10JiokeHuii [ 'panianckoro  Kojekca
Poccuiickoii Mejepaiuu 0 npexkpaiieHnn 06s83aTesLeTs").

4. Kommepueckon JESITRIIBHOCTH KaK NIeATeNbHOCTH
npeAnpHHIMATETLCKOI XapakTepeH puck. B ¢asn ¢ otum paboty 6wl oboraTiiio
MCCIE/IOBANKMC BOTIPOCOB, CBS3AHHBIX € PHUCKOBOCTBLIO (a/1€aTOPHOCTBIO) H ee
BIMAHMCM Ha SKBHBAJICHTHOCTH BCTPEYHBIX MPEOCTABICHUH B TOProOBBIX
noroBopax. Tak, B HayKe HeT e€WHCTBA MHEHWH O COOTHOLICHHH MCHOBBIX H
PHCKOBBIX A0roBopoB. K npumepy, ecTb MHEHHE, 4TO aleaTOpPHLIMH SBIAIOTCA
JOTOBOPbI, B KOTOPBIX Kays3a 3aK/Ii04aercsi B nepepacnpeie/ieHus pHCKa MexXay
cropoHamMu. Ui MEHOBLIX JKe€ JIOTOBOPOB  BO3MOXKHA  JIOMOJIHUTE/IbHAsS
XapakTepucTHKa, KOTOpas OmnpeaesseT BO3MOMKHOCTh TOYHOIO ONpeneseHus
BCTPEYHOIr0 MPeNoCTaBlIeHUs, KOTOpoe 00A3aTeNbHO JIOMKHO ObiTh, B
3aBUCUMOCTH OT HACcTyIUleHMs Hekoro yciosus. [Ipu stom yciosue moxer
COMPOBOXKIATH JIHOO0H MEHOBBIH JIOTOBOP, HO TOJILKO JUIS NOKH3ZHEHHOH PEHTHI U
I0AKU3HEHHOIO COJIEP)KAHUS C HIK/MBEHUEM TaKOe YCJIOBUE B BHJI€ MOMEHTa
CMEPTH, BJMAOIIETO HA CPOK 00A3aHHOCTH 1O YILIATE PEHTHI WIH COJIEPIKaHUS,
ABNAETCA KOHCTUTYHPYIOIIAM H ONpeJieisieT CaMOCTOS TelIbHbIN JIONOBOPHBIN THIT.

BMecte ¢ TeM, yKasanmHble 3aMmeHaHHs He yMaIsioT 3HAYHMOCTH
JUCCEPTALMOHHOrO  WccrneaoBanus. Jluccepranmus oTBedaeT TpebOBaHMAM,
YCTAHOBJICHHBIM ~ MOCKOBCKHM  TOCYAapCTBCHHBIM — YHMBEPCHTETOM  MMEHH
M.B.Jlomonocosa k paboram mnoxobuoro poma. Coxpepikanme AuccepTalnu
COOTBETCTBYeT crieunanbHocTd 5.1.3. YactHo-npaBoBble (LMBHIMCTHYECKHE)
HayKH (MO IOPUAHYECKUM HayKaM), a TaKiKe KPUTEPHUsSM, onpejaeieHHbIM . 2.1-
2.5 [TlonoxeHus o0 TPUCYKAGHHH YuYeHbIX cTeneHeii B MOCKOBCKOM
rOCy1apcTBEHHOM yHHBepcHuTeTe mmenu M.B.Jlomonocosa. [luccepraumonHoe

uccriesioBanue odopmieHo cornacHo Tpebosanusm TlonokeHus o cosete 1o

3auuTe nuccep"rauuﬁ Ha COHCKaHue yqeuoﬁ CTElNneHu KaHJu/Jara Hayk, Ha
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COMCKaHME Y4YeHOi crermeHu J0KTOpa HayK MOCKOBCKOIro rocCy/iapCTBEHHOTO
yuusepcutera umenu M.B. JlomoHocoBa.

Takum oOpasom, couckarens Bunorpagor Bragwcnas BajaumoBu4
3aCITy)KUBAST TIPUCYXK/CHHSA YUEHOH CTereHr KaH/uaTa ropHAMIecKuX HaykK 10

crienmanbEoCTH 5.1.3. YacTHO-TIpaBoBbie (IHBIIMCTHYECKAE) HAYKH.

OdunraabHbIi ONIOHEHT:

JIOKTOp IOPHIHYECKHX HaYK, Ipodeccop,

[Tpodeccop xadeapsl rpa’kIaHCKOTO U MPEANPUHIUMATE/IBCKOrO Npasa,
JMPEKTOP MHCTUTYTA TOBBIIIEHHS KBAIHDHKALUK
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